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PREFACE. 

IT  is  hoped  that  this  work  may  be  of  assistance  to 
promoters,  directors,  and  secretaries  of  Companies  and 
also  to  both  branches  of  the  legal  profession.  To  this 
end  it  has  been  written  in  the  simplest  phraseology  of 
which  the  subject  admits  and  an  Introduction  has  been 
inserted  tersely  summarizing  the  requisites  of  a  pro- 
spectus and  giving  references  to  the  pages,  where  the 
text  of  that  Introduction  is  exhaustively  discussed. 

A  director  joining  in  the  issue  of  a  prospectus 
undertakes,  and  cannot  avoid,  very  heavy  legal  respon- 
sibilities :  he  frequently  accepts  prospectuses  thrust 
upon  him  by  the  promoter,  without  any  consultation 
with  his  own  legal  advisers,  and  too  late,  by  bitter 
experience,  finds  out  what  those  responsibilities  are. 
This  work  may  help  him  to  ascertain  them  in  time. 
He  should  particularly  grasp  a  few  simple  principles. 
These  are  : — 

First — that  a  statement  in  one  sense  literally  true 
is  a  misrepresentation  if  untrue  in  the  sense  in  which 
the  applicant  is  intended  to  read  it — this  rule  is  most 
amply  illustrated  in  Chapter  VII. 

Secondly — that  the  Court  will  get  to  the  real  object 
and  intention  of  any  document  regardless  of  words  de- 
signed to  conceal  that  object  or  intention.  If  the  real 
object  be  to  induce  application  to  the  Company  or  pur- 
chase on  the  open  market,  words  of  humbug,  such  as 
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"  For  Private  Information  Only  "  and  such  like,  are  of 
no  avail  except  to  create  prejudice  against  those  issuing 
the  prospectus. 

Thirdly — that  a  prospectus  need  not  be  in  formal 
shape  a  prospectus.  Any  circular,  advertisement,  pub- 
lished telegram,  etc.,  the  real  object  of  which  is  to  invite 
the  public  to  apply,  or  to  purchase  on  the  market,  is  a 
prospectus  regardless  of  whether  the  invitation  be  ex- 
press or  not,  regardless  too  of  words  attempting  to 
conceal  the  real  object. 

Fourthly — that  he  should  never  consent  to  the  issue 
of  any  prospectus  which  has  not  obtained  the  approval 
of  the  director's  legal  advisers. 

The  references  to  "  Farrer  on  Conditions  "  are  to 
the  Second  Edition  of  my  work  on  Conditions  of  Sale 
published  by  Messrs.  Stevens  &  Sons,  Ltd.,  of  Chancery 
Lane. 

FREDERICK  EDWARD  FARRER. 


9  OLD  SQUARE,  LINCOLN'S  INN, 
June,  1913. 
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INTRODUCTION. 

THIS  introduction  is  intended  to  give  in  simple  terms  some  summary 
of  the  law  as  to  prospectuses.  No  references  to  authorities  will  be  here 
given,  but  references  to  the  pages,  which  later  give  the  authorities  and 
fully  treat  of  the  matters  here  noted,  are  given  at  foot.  Ready  drawn 
prospectuses  are  often  thrust  by  promoters  on  directors,  who  are  ex- 
pected without  demur  or  examination  to  issue  these  prospectuses  and 
accspt  all  responsibility  for  them.  It  is  no  excuse  to  a  director  that  the 
prospectus  he  issues  was  drawn  by  another's  hand.1 

Directors  would  do  well  to  appreciate  the  great  risk  they  run  in 
issuing  a  prospectus  which  has  not  been  examined  and  settled  by  their 
own  solicitor  independently  altogether  of  the  promoters.  In  one  case 
eighty-seven  independent  actions  were  brought  against  the  directors  in 
respect  of  the  same  prospectus ;  in  another  over  fifty  plaintiffs  joined 
in  the  same  action  against  directors.  Prospectuses  are  of  two  distinct 
genera  :  first,  prospectuses  within  the  definition  section  285  of  the  Act  of 
1908  which  throughout  this  work  are  called  "statutory  "  prospectuses ; 
secondly,  prospectuses  which  do  not  fall  within  that  definition.  These 
are  called  "  non-statutory"  prospectuses. 

A  "  statutory  "  or  "  non-statutory  "  prospectus  may  take  any  shape, 
that  of  formal  prospectus,  abridged  prospectus,2  circular,  newspaper,  or 
other  advertisement,  telegram  or  any  other  informal  shape,  or  a  com- 
bination of  all  these  forms.3 

The  essence  of  a  statutory  prospectus  is  that  it  must  combine  three 
things 4 : — 

1.  An  invitation  to  subscribe  for  or  purchase  shares,  stock,  de- 
bentures, or  debenture  stock. 

2.  In  a  company  formed  under  the  Companies  Act,  1862,  or  1908, 
or  the  Joint  Stock  Companies  Acts. 

3.  That  the  invitation  be  to  the  public." 

All  these  three  conditions  concurring  will  make  the  prospectus  a 
"  statutory  "  prospectus ;  and  so  entail  the  liabilities  and  consequences 
imposed  by  the  Act  of  1908. 

P.  2  As  to  abridged  prospectuses,  pp.  13,  57,  100.         sPp.  15,  33. 

4 Chap.  ii.  5  As  to  what  is  "the  public,"  pp.  18,  19. 
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"  Statutory  "  prospectuses  may  be  of  three  distinct  sorts : — 

1.  Those   issued  by  or  on    behalf  of  the  company  l — meaning  a 
company  already  incorporated  at  the  date  of  issue. 

2.  Those  issued  by  a  promoter  before  incorporation  of  the  company, 
upon  which  the  company  afterwards  allots.2 

3.  Those  issued  by   issuing   houses   or  other  purchasers  of   the 
company's  shares,  stock,  debentures,  debenture  stock  (being  already 
purchased  by  them)  on  a  resale  to  the  public. 

The  main  statutory  requirements  and  obligations  are  contained  in 
sections  81  and  84  of  the  Act  of  1908  and  apply  to  all  these  kinds  of 
statutory  3  prospectus ;  some  other  requirements  under  section  72  and 
80  apply  only  to  some  of  these  types  of  statutory  prospectus,  as  we 
shall  see. 

We  now  shortly  state  what  are  the  remedies  of  the  shareholder, 
debenture-holder,  etc.,  for  a  material  misrepresentation  contained  in  a 
"  non-statutory  "  prospectus.  These  are  as  follows  : — 

I.  An  action  for  rescission  against  the  company  of  the  contract  to 
purchase  the  subject  matter  for  any  material  misrepresentation  whether 
fraudulently  or  innocently  made.     In  such  an  action  if  successful  the 
plaintiff  obtains  an  order  that  the  contract  shall  be  set  aside,  the  register 
altered  by  removal  of  the  plaintiffs  name  from  the  list  of  shareholders, 
etc.,  repayment  by  the  company,  with  interest,  of  what  he  has  paid  for 
the  subject  matter,  and  an  order  on  the  company  to  pay  the  costs  of 
action.4 

II.  A  successful  defence  against   the  company's  action  for  calls 
with  or  without  counterclaim  for  rescission.5 

III.  If  the  misrepresentation  be  fraudulently  made  (but  not  if  it  be 
innocently  made)  a  successful  action  for  the  damages  he  has  suffered 
and  interest  thereon  against  all   those  individuals  who   fraudulently 
made  the  misrepresentation. '' 

Under  a  "  statutory  "  prospectus  the  shareholder,  whatever  share, 
stock,  or  debentures  he  holds,  has  not  only  all  these  three  remedies, 
but  he  has  also  the  following  largely  extended  rights. 

IV.  A  right   to  sue  all   those  responsible   for   the   prospectus  in 
damages   for  mere  "  omission  "  to  state  what  section  81  requires  to 
be  stated.7 

1  Definition  of  "a  company,  p.  !'.».  £Chap.  v. 

'Except  that  section  HI  probably  doe*  not  apply  to  purchasers'  prospectuses  when 
the  purchaser  has  not  been  hiniHclf  engaged  or  interested  in  the  formation  of  the 
company  :  post,  p.  70. 

«Chup.  xii.  p.  105.  » Pp.  118,  117. 

•Chap.  xiii.  p.  105.  'Chaps,  xi.  and  xv.  on  section  HI,  pp.  101,  102. 
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V.  A  right  under  section  84  to  sue  those  responsible  for  the 
prospectus  for  any  material  misrepresentation  whether  fraudulent  or 
innocent,  unless  in  the  latter  case  the  defendants  prove  that  they  had 
reasonable  grounds  to  believe  in  the  truth  of  the  statement,1  or  if 
those  statements  be  culled  from  an  expert's  report  that  the  report  is 
fairly  represented,  and  even  in  that  case  the  defendants  must  be  ready 
to  show  that  they  had  reasonable  ground  to  believe  in  the  competency 
of  the  expert. 

It  must  be  recollected  that  the  statements  in  a  prospectus  are  held 
to  continue  up  to  the  date  of  allotment :  therefore  if  to  the  knowledge 
of  the  directors  any  material  fact  true  at  the  date  of  the  prospectus 
has  by  change  of  circumstances  .become  untrue  prior  to  the  date  of 
proposed  allotment,  the  directors  should  be  most  chary  of  allotting  at 
all.2 

An  "omission"  is  not  a  "misrepresentation,"  and  consequently 
does  not  entail  remedies  I.  II.  III.  and  V.  above  unless  what  is  omitted 
to  be  stated  would  if  it  ivere  actually  stated  qualify  something  that  is 
in  fact  stated ;  if  it  would  if  stated  so  qualify  what  is  in  fact  stated, 
then  what  is  stated  is  obviously  a  "misrepresentation".3 

But  a  mere  "  omission  "  from  a  statutory  prospectus  of  what  section 
81  requires  to  be  stated,  though  what  is  omitted  would  not  if  stated 
qualify  anything  actually  stated,  will  found  the  action  for  damages 
mentioned  in  IV.  above.4  It  follows  therefore  that  the  requirements 
of  section  81  must  always  be  most  carefully  considered  on  issue  of  a 
statutory  prospectus. 

A  fraudulent  misrepresentation  is  one  untrue  to  the  knowledge  of 
the  person  making  it,  or  one  made  by  him  recklessly  without  care 
whether  it  be  true  or  false.  Honest  belief  in  its  truth,  however  credu- 
lous, excludes  fraud  altogether.  But  every  statement  made  by  a  man 
imports  in  law  that  he  either  knows  or  believes  his  statement  to  be 
true :  so  if  he  makes  the  statement  recklessly  not  caring  whether  it  is 
true  or  false,  he  purports  to  state  his  belief  in  its  truth,  when  in  fact 
he  has  no  belief  whatever  in  the  statement.5 

Equally  no  evil  motive  is  necessary  to  constitute  fraud,  a  ' '  white 
lie  "  or  pious  fraud  is  none  the  less  a  fraud.6 

Premising  the  above,  the  following  four  general  rules  may  be  laid 
down  as  to  the  way  the  Court  will  construe  a  prospectus  whether 
"  statutory  "  or  "  non-statutory  "  : — 

I.  The  prospectus  is  read  as  a  whole.     Till  so  read  for  the  share- 

1Chap.  xiv.  on  section  84.  2Chap.  vm.  pp.  58,  62. 

3  Chap.  vi.  pp.  44,  40,  51,  gives  many  instances. 

4  Chap.  xi.  pp.  101,  102.  5P.  119.  6  P.  53. 
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holder  or  against  the  Company  or  those  responsible  for  the  prospectus 
it  is  not  resolved  to  its  elements.  The  whole  may  carry  a  cumulative 
effect  of  deceit  that  each  part  separately  taken  would  not.  So  the 
whole  may  correct  an  ambiguous  part.1 

II.  The  prospectus  will   be  construed  according  to  the  manifest 
import  of  the  words.     Its  author  has  no  right  to  say  that  that  import 
is  so  absurd  that  as  a  presumption  of  law  it  cannot  be  believed  by  the 
reader.2 

III.  Words  capable  of  two  or  more  meanings  will  be  read  in  that 
sense  in  which  the  statement  would  naturally  be  taken  by  the  reader. 
Therefore  a  statement  literally  true  in  one  sense  may  nevertheless  be 
naturally  read  as  conveying  a  false  suggestion,  and  if  so  it  is  a  misre- 
presentation.    This  most  important  rule  too  often  has  made  trouble 
for  promoters.     Tricky  astuteness  never  avails,  it  only  tends  to  scent 
the  prospectus  with  a  general  perfume  of  fraud.3 

IV.  The  Court  will  get  to  the  true  object,  intent,  and  meaning  of 
the  prospectus,  etc.,  notwithstanding  verbiage  designed  to  deny  or  con- 
ceal that  true  object,  intent,  or  meaning.   If  for  instance  the  real  object 
of  any  prospectus,  circular,  notice,  telegram,  or  advertisement  is  to 
invite  the  public  to  apply  for  shares  or  stock,  debentures  or  debenture 
stock  to  the  directors,  or  to  purchase  on  the  open  market,  the  docu- 
ment (if  issued  by  such  a  company  as  defined  in  section  285)  is  a 
statutory  prospectus,  and  no  delusive  words  such  as  "  for  private  infor- 
mation and  not  for  subscription  "  or  the  like  will  be  of  any  avail.4 
This  is  a  rule  continually  forgotten  by  promoters. 

Assuming  the  above  four  general  rules  to  be  borne  in  mind,  we 
now  attempt  to  give  a  short  resum6  of  what  is  required  by  the  statute 
in  case  of  a  statutory  prospectus. 

But  before  proceeding  to  this  we  remind  the  reader — 

First — that  in  general  in  the  case  of  any  "statutory  "  prospectus 
issued  by  or  on  behalf  of  a  company  after  its  incorporation,  no  person 
may  be  named  as  a  director  or  proposed  director  unless  he  has  signed 
and  filed  the  requisite  consent  to  act  and  contract  to  take  and  pay  for 
his  qualification  shares.5 

Secondly — that  in  case  of  any  statutory  prospectus  issued  either  (a) 
by  or  on  behalf  of  a  company  after  its  incorporation,  or  (b)  in  relation 
to  any  intended  company  (which  includes  a  prospectus  issued  by  a 
promoter  before  incorporation  of  the  company),  the  prospectus  has  to 
be  (1)  dated,  (2)  a  copy  signed  by  every  person  named  as  director  or 

1  Pp.  49,  50.  a  P.  50. 

*  Pp.  51,  83,  abundantly  illustrate  this  rule. 

4  Kee  pp.  13,  19,  81.  6See  Chap.  ix.  on  section  72. 
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proposed  director  has  to  be  filed  with  the  Registrar  before  the  date 
placed  on  the  prospectus,  (3)  the  prospectus  must  state  on  the  face  of 
it  that  it  has  been  so  filed.  Till  these  formalities  have  been  complied 
with  the  prospectus  cannot  be  issued.1 

The  following  are  the  requirements  of  section  81  and  section  85  (3) 
of  the  Act  of  1908,  which  apply  to  all  sorts  of  prospectuses  whether 

(a)  those  issued  after  incorporation  of  a  company  by,  or  on  its  behalf, 

(b)  those  issued  by  a  promoter  before  incorporation  on  which  the  com- 
pany allots,  or  (c)  those  issued  by  purchasers 2  of  the  existing  company's 
shares,  etc.,  who  resell  to  the  public. 

We  give  them  in  the  order  in  which  they  are  often  given  in  a 
prospectus,  not  in  the  order  given  in  the  Act.3  The  statements  re- 
quired are  as  follows  : — 

1.  A  heading  stating  the  filing  of  a  copy  of  the  prospectus  with 
the  Registrar.4    This  is  not  necessary,  though  often  done  in  case  of  the 
kind  of  prospectus  (c)  mentioned  above. 

2.  In  usually  the  fold,  the  full  memorandum  with  names,  descrip- 
tions, and  addresses  of  signatories  and  number  of  shares  or  amount  of 
stock  subscribed  for  by  them  respectively.5     This  need  not  be  inserted 
in  the  newspaper  advertisement  where  the  prospectus  is  published  in 
a  newspaper.6    Further,  this  need  not  be  inserted  where  the  prospectus 
is  issued  more  than  a  year  after  the  date  at  which  the  company  is  en- 
titled to  commence  business.7     The  letter  "  Z  "  will  hereafter  denote 
this  second  exception. 

3.  Names,  descriptions,   and  addresses   of   directors   or  proposed 
directors  (Z).     Director  includes  any  person  occupying  the  position  of 
a  director  by  whatever  name  called.8 

4.  Names  and  addresses  of  auditors  (if  any).9 

5.  Number  [?  amount]  of  founders',  management,  or  deferred  shares 
or  [?  stock].10 

6.  Nature  and  extent  of  the  interest  of  holders  of  such  founders', 

1  Chap.  x.  on  section  80. 

8  As  to  the  probable  exception  from  section  81  of  purchasers'  prospectuses  where 
the  purchaser  has  not  himself  been  engaged  or  interested  in  the  formation  of  the 
company,  see  p.  70. 

3  There  is  an  exception  in  case  of  a  circular  or  notice  rigidly  confined  to  inviting 
existing  members  or  debenture-holders  to  subscribe  lor  further  shares  or  debentures, 
with  or  without  a  right  of  renunciation  in  favour  of  other  persons :  see  pp.  102, 103. 

4  P.  68.  3  Pp.  71,  72.  «Pp.  72,  100. 

7  P.  72.     As  to  when  a  company  is  entitled  to  commence  business,  see  p.  66. 

8  P.  74.  9  P.  94. 

10 P.  72.  Throughout  this  summary  "stock"  does  not  include  debenture  stock 
unless  that  is  stated. 
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management,  or  defended  shares  or  [?  stock]  in  the  property  and  profits 
of  the  company.1 

7.  Amount  payable  on  application  and  allotment  of  each  share  or 
[?  stock].     The  application  money  not  to  be  less  than  5  per  cent  of 
nominal  amount,  i.e.  Is.  in  the  £.2 

8.  In  the  case  of  a  second  or  subsequent  prospectus  offering  shares 
or  [?  stock] — 

(1)  the  amount  offered  for  subscription  on  each  previous  allotment 

made  within  the  two  preceding  years, 

(2)  the  amount  actually  allotted, 

(3)  the  amount  (if  any)  paid  on  the  shares  [?  stock]  so  allotted.3 

9  (1)  The  number  and  amount  of  shares,  stock,  debentures,  or  de- 
benture stock  which,  within  the  preceding  two  years, 

(a)  have  been  issued, 

(6)  or  agreed  to  be  issued  : 

as  fully  or  partly  paid  up  otherwise  than  in  cash ; 

(2)  and  in  either  case  the  consideration  therefor, 

(3)  and  where  issued  or  agreed  to  be  issued  as  only  partly  paid  up, 

the  extent  to  which  they  are  issued  or  to  be  issued  as  paid  up.4 

10  (1)  Amount  (if  any)  paid  within  preceding  two  years. 
(2)  Amount  (if  any)  payable  : 

as  commission  for  subscribing  or  agreeing  to  subscribe  or 
procuring  or  agreeing  to  procure  subscriptions  for  any  shares, 
stock,  debentures,  or  debenture  stock  in  or  of  the  company 
or  instead  of  the  amount  the  rate  of  the  commission  except 
that  it  is  not  necessary  to  state  the  commission  payable  to 
sub-underwriters.6 

11.  Minimum  subscription  in  shares  or  stock  on  which  directors 
may  proceed  to  allotment.     The  minimum  must  also  be  fixed  by  the 
memorandum  or  articles,  and  must  be  the  same  as  that  stated  in  the 
prospectus.     It  is  not  absolutely  necessary  to  state  a  minimum,  but  if 
not  stated,  the  directors  cannot  go  to  allotment  unless  the  whole 
amount  offered  is  subscribed/ 

12.  Amount  or  estimated  amount  of  preliminary  expenses  (Z). 

N.D. — The  promoter  usually  contracts  to  discharge  these  in  con- 
sideration of  payment  in  cash  or  shares  by  the  company  :  if  so  the 
prospectus  must  state  the  amount  or  estimated  amount  of  the  prelim- 
inary expenses,  the  contract,  and  the  consideration  to  the  promoter.7 

13.  Names  and  addresses  of  vendors  and  the  amount  payable  in 
cash,  shares,  stock,  debentures,  or  debenture  stock  to  them  or  where, 

1  P.  72.  •  Pp.  74,  77.  8P.  74,  80.  *  Pp.  80,  81. 

•Pp.  85,  86.  •  Pp.  74-80.  'P.  86. 
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more  than  one,  the  separate  amount  payable  to  each.  "  Vendor  "  does 
not  necessarily  mean  only  the  contractor  with  the  trustee  for  the 
company.  And  where  the  company  is  to  take  a  lease  the  word 
includes  the  "  lessor ".  It  is  quite  impossible  to  give  a  short 
summary  of  the  provisions  as  to  these  matters,  which  might  if  at- 
tempted only  mislead  the  reader.  He  must  himself  refer  to  section 
81  (I)/ and  g,  and  subsections  (2)  and  (3)  and  to  the  text  below.1 
14.  Amount  if  any  (a)  paid  or  (b)  payable  : 

as  purchase  money  in  cash,  shares,  stock,  debentures,  or 
debenture  stock  for  any  such  property  as  aforesaid,  i.e. 
property  falling  under  section  81  (/) — see  No.  13,  supra — 
including  where  the  company  takes  a  lease  the  fine  (if  an} ) 
and  rent ; 2 

(c)    if   anything   is   payable    for    goodwill   the   amount    therefor 
payable  to  be  separately  specified. 

15  (1)  Amount  paid  within  two  preceding  years  to  any  promoter; 

(2)  amount  intended  to  be  paid  to  any  promoter ; 

(3)  in  either  case  the  consideration  for  any  such  payment.3 

16  (1)  Dates  of  and  parties  to  every  material  contract  whether  in 

writing  or  (as  it  may  be  held)  verbal ; 
(2)    reasonable    time   and    place   where   the    contract    or    copy 

may  be  inspected. 

N.B. — By  a  material  contract  is  meant  every  contract  the  exist- 
ence of  which  would  influence  the  proposing  investor  as  to  whether 
or  not  he  should  invest.4  It  is  neither  limited  to  contracts  imposing 
liability  on  the  company  nor  to  contracts  the  knowledge  of  which 
would  deter  the  investor.5 

Exceptions. — (1)    Contracts   entered   into   in  ordinary  course  of 
business  carried  on  or  intended  to  be  carried  on  by  the 
company. 
(2)    Contracts   entered    into    more    than    two   years   before   the 

date  of  issue  of  prospectus. 

Note  on  Exception  (2). — A  contract  entered  into  more  than  two 
years  before  the  date  of  publication  might  contain  particulars 
required  to  be  given  under  other  headings  than  No.  16,  and  if  so,  not- 
withstanding the  date  of  the  contract,  those  particulars  should  be 
given.6 

17  (1)  Full  particulars  of  the  nature  and  extent  of  the  interest  (if 
any)  of  every  director, 

]Pp.  81-85.  2Pp.  81-85.  3P.  86,  et  seq. 

*  Pp.  90,  91.  5Pp.  91-93.  «P.  85. 
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(a)  in  the  promotion  of  the  company, 

(6)  in  the  property  proposed  to  be  acquired  by  the  company,  or 
where  the  director's  interest  consists  in  being  partner  in  a 
firm,  then  the  nature  and  extent  of  the  interest  of  the 
firm ; 

(2)  a  statement  of  all  sums 
(a)  paid,  (6)  agreed  to  be  paid 

to  him  or  the  firm  in  which  he  is  a  partner,  whether  in  cash, 
shares,  stock  or  otherwise  by  any  person  either 
(i)  to  induce  him  to  become  a  director, 
or  (ii)  to  qualify  him  as  a  director, 

or  (iii)  otherwise  for  services  rendered  by  him  or  by  the  firm  in 
connection  with  the  promotion  or  formation  of  the  com- 
pany  l  (Z). 
18  (1)  The  number  of  shares  [stock  ?]  (if  any)  fixed  by  the  articles 

as  qualifications  of  a  director  (Z). 
(2)  Any  provision  in  the  articles  as  to  the  remuneration  of  the 

directors  2  (Z). 

N.B. — As  a  rule  the  articles  dealing  with  these  matters  are  fully 
set  out. 

19.  Where  the  company  has  shares  or  stock  of  more  than  one  class 
then  the  right  of  voting  at  meetings  conferred  by  the  several  classes  of 
shares  or  stock  respectively.3 

20.  The  date  of  the  prospectus.4 

N.B. — But  this  is  not  necessary  in  case  of  a  prospectus  issued  after 
incorporation  of  a  company  by  a  purchaser  of  the  company's  shares, 
etc.,  who  resells  to  the  public. 

To  sum  up,  let  the  honest  director  and  promoter  (or  indeed  a  per- 
son not  actually  a  director  but  one  who  has  agreed  either  presently  or 
after  an  interval  to  be  a  director)  6  recollect  the  following  rules : — 

I.  Let  him  observe  the  four  general  rules  applicable  alike  to  statu- 
tory or  non-statutory  prospectuses  stated  ante,  pp.  3  and  4. 

II.  In  case  of  a  statutory  prospectus  let  him  observe  the  statutory 
requirements  stated  ante,  pp.  4  to  8. 

III.  In  case  of  a  statutory  prospectus  let  him  also  recollect  that  to 
absolve  himself  from  personal  liability  it  is  not  enough  for  him  to  make 
statements  in  fact  untrue  though  he  honestly  believes  them  to  be  true, 
but  he  must  affirmatively  prove  that  he  had  reasonable  ground  for  be- 
lief in  their  truth. 

IV.  Let  him  recollect  that  the  word  prospectus  includes  as  well  a  for- 

1  Pp.  95,  96.  »  P.  73.  •  P.  96.  « P.  80. 

*  For  he  comes  within  the  liabilities  of  section  84,  Chap.  XIV. 
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tnal  prospectus  as  also  all  circulars,  notices,  advertisements,  telegrams, 
or  any  other  informal  invitations  to  subscribe  or  purchase  shares,  stock, 
debentures,  or  debenture  stock.  That  no  express  invitation  is  requisite 
if  the  real  object  is  invitation.  That  no  express  words  negativing  in- 
vitation will  avail  if  invitation  is  the  real  object.  That  a  purchaser  on 
the  market  can  rely  on  the  invitation,  if  in  reality  the  object  is  to  in- 
duce purchase  on  the  market  whatever  concealing  verbiage  be  added. 
And  lastly,  that  any  such  invitation,  provided  it  be  in  reality  to  the 
public  (whatever  the  verbiage),  creates  a  "  statutory "  prospectus, 
where  the  shares,  etc.,  offered  are  those  of  "a  company  "  as  defined 
by  section  285. 

It  is  vain  to  ask  ike  fraudulent  director  to  observe  any  of  the  above 
suggestions,  but  him  we  invite  to  recollect  the  criminal  law.1 

1  P.  149. 


PART  I. 

CHAPTER  I. 
OF  PROSPECTUSES  IN  GENERAL. 

AT  the  very  outset  of  our  inquiry  we  are  compelled  to  divide  pro- 
spectuses into  two  classes  :  first,  those  falling  within  the  exhaustive 
definition  of  a  prospectus  contained  in  section  285  of  the  Act  of  1908, 
which  throughout  this  work  we  call  "  statutory "  prospectuses ; 
secondly,  those  not  falling  within  that  definition,  which  we  call  "non- 
statutory  "  prospectuses. 

It  is  essential  to  bear  in  mind  the  distinction  between  these  two 
classes  of  prospectus,  for. the  rights  of  the  shareholder,  etc.,  on,  and 
the  liabilities  of  those  responsible  fora  "non-statutory"  prospectus, 
depend  altogether  on  the  common  law  ;  whereas  in  case  of  a  "statu- 
tory" prospectus  those  common  law  rights  and  liabilities  not  only 
apply  equally,  but  are  definitely  and  largely  extended  by  the  Act  of 
1908  which  replaces  various  statutes  by  that  Act  repealed. 

We  here  shortly  indicate  (what  will  hereafter  be  exhaustively  con- 
sidered) the  shareholder's  and  debenture  holder's  rights  on,  and  the 
liabilities  of  those  responsible  for,  the  "non-statutory"  prospectus. 

These  are 

I.  A  right  to  the  shareholder  as  against  the  company  to  rescind 
his  contract  with  the  company  on  the  ground  of  material  misrepre- 
sentation whether  the  misrepresentation  be  fraudulent  or  innocent.1 

II.  A  right  on  the  same  grounds  to  repudiate  the  shares  and  to- 
defend  an  action  by  the  company  for  calls.2 

III.  A  right,  but  only  where  the  misrepresentation  is  fraudulent, 
to  sue  those  responsible  for  the  prospectus  for  damages  in  a  common 
law  action  of  deceit.3 

We  may  at  once  note  that  an  "omission"  from  a  "non-statutory" 
or  "statutory  prospectus"  of  matter  which  if  it  were  in  fact  stated 
would  not  qualify  anything  that  is  actually  stated  does  not  amount  to  a. 
"  misrepresentation  ".4 

1  Chap.  xii.  2  Pp.  118,  117.  *  Chap.  xm.  *  Chap.  vi. 

(10) 
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These  common  law  rights  and  liabilities  on  a  "  non-statutory " 
prospectus,  apply  equally  in  the  case  of  a  "  statutory  "  prospectus ;  but 
the  rights  and  liabilities  are  greatly  extended  in  the  case  of  a 
"statutory"  prospectus,  the  main  extensions  being  as  follows  : — 

IV.  The  shareholder  can  sue  those  responsible  for  the  prospectus- 
in  damages  for  mere  "omission  "  to  state  what  section  81  of  the  Act, 
requires  to  be  stated,  and  no  condition  purporting  to  make  the  share- 
holder receive  those  requirements  is  valid.1 

V.  The  shareholder  can  sue  those  responsible  in  damages  for  any- 
material  misrepresentation  even  though  it  be  innocent,  unless  the  de- 
fendants establish  that  they  had  reasonable  ground  for  belief  in  the 
truth  of  the  statement.2 

There  are  various  other  statutory  obligations  in  relation  to  the  issue- 
of  a  statutory  prospectus  which  need  not  detain  us  here. 

We  consider  in  detail  in  the  next  chapter  the  definition  of  a  "  statu- 
tory prospectus  "  ;  we  now  attempt  a  general  definition  of  a  prospectus ;. 
such  definition  may  according  to  circumstances  embrace  within  it  a 
"  statutory  "  as  well  as  a  "  non-statutory  "  prospectus.  For  practical 
purposes  a  prospectus  may  be  defined  as  follows,  namely :  "  An  invita- 
tion either  in  express  words,  or  to  be  collected  by  implication  from  the- 
true  facts  of  the  case  (regardless  of  the  verbiage  employed  with  design, 
to  conceal  the  real  invitation),  to  any  person,  persons,  corporation, 
corporations,  or  the  public,  to  offer,  on  the  basis  of  the  facts  stated  in 
that  invitation,  to  take  by  way  of  subscription  or  purchase  an  interest- 
in  the  property  the  subject  matter  of  that  invitation  ". 

The  invitation  need  not  of  course  be  express,  it  can  be  inferred  ;  and 
if  the  true  object  is  an  invitation  to  apply,  no  words  that  can  be  used 
stating  that  the  object  is  for  "information  only,"  or  like  words,  will 
prevent  the  Court  getting  at  the  true  facts 3  and  holding  on  the  facts 
that  a  prospectus  was  issued. 

To  this  we  may  add  that  when  there  are  two  or  more  such  invita- 
tions, which  vary  as  to  the  basis  on  which  the  offer  is  to  be  made,, 
that  invitation  on  which  the  particular  applicant  applies,  is  the  pro- 
spectus so  far  as  that  particular  applicant  is  concerned.4  If  then  a 
prospectus  once  printed  has  to  be  altered  the  greatest  care  must  be  taken 

1  Chap.  xi. 

2  Chap.  xiv.  ;  if  the  statement  purport  to  be  extracted  from  the  report  of  an  expert 
it  must  be  a  fair  extract. 

3  Stone  v.  City,  etc.,  3  C.P.D.,  p.  285  ;  exparte  Comber,  4  T.L.B.  429  ;  Dring- 
buier  v.  Wood,  1899,  1  Ch.,  p.  403,  post,  pp.  19,  31. 

4Roussell  v.  Burnham,  1909,  1  Ch.  127;  Dringbuier  v.  Wood,  1899,  1  Ch., 
pp.  405,  406  ;  ex  parte  Comber,  4  T.L.R.  429  ;  Langliam  v.  East  Wheal,  etc.,  37 
L.J.  Ch.  253  ;  see  also  post,  p.  80. 
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that  every  copy  sent  out  is  altered.1  A  company  may  then  well  find 
itself  in  the  position  of  having  issued  two  varying  prospectuses  when 
it  honestly  meant  to  issue  only  one.8 

But  there  is  a  trick  introduced  no  doubt  before  the  Act,  and  still 
too  often  continued,  of  printing  in  one  part  of  a  journal  a  formal  pro- 
spectus with  application  form — referring  only  to  the  formal  prospectus 
as  the  basis  of  the  contract — and  in  the  same  or  other  journals,  ad- 
vertising on  the  same  or  other  dates,  flourishing  statements  as  to  the 
company's  affairs  which  are  not  repeated  in  the  formal  prospectus. 

In  such  case  whether  or  not  the  advertisement  constitutes  a  pro- 
spectus by  itself  as  distinct  from  the  formal  prospectus,  or  constitutes 
with  the  formal  one  complete  prospectus  seems  to  be  one  of  fact. 

If  it  is  held  that  both  as  matter  of  construction  and  also  as  matter  of 
honest  intention  the  advertisement  merely  directs  notice  to  issue  of 
the  formal  prospectus,  then  the  advertisement  would  not  be  or  form 
part  of  the  prospectus — but  the  facts  presupposed  seem  to  prevent 
any  such  finding.  If,  however,  it  were  found  (and  the  facts  presup- 
posed seem  consistent  only  with  this  finding)  that  the  real  object  of 
the  advertisement,  whatever  words  may  have  been  used,  was  to  induce 
people  to  offer  either  on  the  advertisement  alone,  or  to  induce  them 
to  sign  the  application  form  annexed  to  the  formal  prospectus,  then 
unquestionably  the  advertisement  is  either  a  prospectus  in  itself,  or 
part  of  the  formal  prospectus. 

In  such  a  case  as  presupposed  it  may  well  be  held  that  the  real 
object  is  twofold,  viz.  both  to  induce  applications  on  the  advertisement 
itself  taken  alone,  and  also  to  induce  applications  on  the  formal  pro- 
spectus.3 

In  such  a  case  an  allottee  who  had  only  seen  the  advertisement 
would  be  entitled  to  treat  the  advertisement  alone  as  the  prospectus  ; 4 
if  he  had  seen  both  advertisement  and  formal  prospectus  they  would 
together  constitute  the  prospectus ;  but  the  formal  prospectus,  if  seen 
by  the  allottee,  might  correct  an  honest  misrepresentation  contained  in 
the  advertisement 6  or  vice  versa. 

1  Langham  v.  East  Wheal,  supra. 
"*Roussell  v.  Burnham,  supra. 

3  Compare  the  finding  of  the  jury  in  Andrews  v.  Mockford,  1890,  1  Q.B.  372, 
that  the  objects  were  both  to  induce  application  to  the  company,  and  also  purchase  on 
the  open  market.     None  of  the  reports  give  the  form  of  application  annexed  to  the 
prospectus,  which  was  doubtless  to  the  directors  as  is  usual. 

4  Ex  parte  Comber,  4  T.L.B.  429 ;  cf.  White  v.  Haymen,  1  Cab.  &  El.  101 ; 
Army,  etc.,  v.  Craig,  8  T.L.B.  227. 

•  Ex  parte  Comber,  supra;  cf.  Bellairs  v.  Tucker,  13  Q.B.D.,  p.  577,  see  post, 
pp.  30-35. 
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The  company,  having  issued  both  the  advertisement  and  the  formal 
prospectus,  could  not  be  allowed  to  say  that  when  allotting  it  did  not 
know  that  the  applicant  was  applying  on  the  advertisement  alone ; 
unless  indeed  he  actually  used  the  application  form  attached  to  the 
formal  prospectus.  It  will  then  be  asked  "  suppose  the  application 
form  makes  it  clear  that  the  applicant  applies  only  on  the  basis  of  the 
formal  prospectus  and  he  applies  on  that  form,  how  then  can  the  ap- 
plicant rely  on  the  advertisement  ?  The  company  will  have  allotted 
on  that  basis  alone."  The  answer  is  that  the  application  clause  itself  is 
part  of  the  fraud,  and  fraud  at  the  option  of  the  party  defrauded  rips 
up  all  transactions,  including  any  clause  purporting  to  absolve  from 
liability  for  the  fraud.1 

Another  trick  to  obtain  subscriptions  without  disclosing  in  a 
"  statutory  prospectus  "  what  section  81  of  the  Act  requires  to  be  dis- 
closed, is  to  advertise  abridged  prospectuses  omitting  those  facts  from 
the  advertisement,  and  stating  that  applications  will  only  be  received 
on  the  full  prospectus  which  does  in  fact  disclose  those  facts.  The 
same  considerations  apply  as  above ;  an  allottee  who  has  merely  seen 
and  applied  on  the  advertisement  is  entitled  to  treat  the  advertisement 
itself  as  the  whole  prospectus  provided  the  object  of  the  abridged  pro- 
spectus be  really  to  invite,  as  distinct  from  directing  notice  to  issue  of 
a  formal  prospectus.2 

The  cases  where  a  promoter  has  issued  a  prospectus  before  in- 
corporation of  the  company  on  which  the  applicant  really  applies,  and 
where  the  company  allots  either  after  issuing  a  prospectus  of  its  own 
or  i without  issuing  one  of  its  own  are  considered  later.3 

A  prospectus  allotted  upon,  is  none  the  less  a  prospectus,  because 
it  is  labelled  with  words  such  as  "preliminary,"  "  subject  to  altera- 
tion," "  advance  copy,"  and  the  like  implying  that  at  one  time  it  was 
liable  to  alteration.* 

The  dishonest  manifest  a  touching  faith  in  their  power  by  use  of 
many  words  to  darken  counsel.  It  cannot  be  sufficiently  apprehended 
that  verbiage  has  never  yet  prevented  and  never  will  prevent  the  Court 
from  getting  at  the  true  fact,  as  to  whether  or  not  there  was  an  in- 

1  See  post,  p.  57,  and  Andrews  v.  Mockford,  supra. 

2  White  v.  Haymen,  1  Cab.  &  El.  101 ;  Army,  etc.,  v.  Craig,  8  T.L.R.  227  ;  cf. 
ex  parte  Comber,  4  T.L.R.  429  ;  see  also  p.  100 ;  of  course  if  the  company  expressly 
accepts  on  the  abridged  prospectus,  and  not  on  the  application  form,  it  concludes  the 
question  against  itself  that  the  abridged  prospectus  is  meant  as  a  public  invitation. 
But  an  abridged  prospectus  so  called  is  often  so  scant  of  statement  as  to  be  obviously 
merely  a  notice  that  a  full  prospectus  is  being  issued. 

3  Post,  pp.  36,  37. 

4  Tamplin's  Case,  1892,  W.N.  94 ;  Nash  v.  Calthorpe,  1905,  2  Ch.,  p.  242. 
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vitation,  whether  or  not  that  invitation  was  to  the  public,  and  whether 
or  not  the  object  was  to  induce  only  applications  to  the  company  or 
purchase  on  the  open  market  or  both. 

There  is,  I  conceive,  nothing  to  prevent  an  oral  statement  and  in- 
vitation amounting  to  a  prospectus,  or  to  part  of  a  prospectus,  even 
in  the  case  of  a  "  statutory  "  prospectus,  for  section  285  does  not  itself 
necessarily  require  a  statutory  prospectus  to  be  in  writing.  But  when 
the  particular  provisions  of  sections  80,  81,  and  84  are  looked  to  it 
seems  that  those  particular  sections  could  not  in  general  apply  to 
merely  oral  statements.  However,  there  can  be  no  doubt  that  oral 
answers  by  those  having  the  due  authority  to  answer  on  questions 
addressed  to  them  on  a  written  prospectus  would  be  representations 
on  which  the  shareholder  would  have  his  rights  as  on  a  "  non-statutory 
prospectus  ".'  Of  course  too  oral  representations  might  explain  what 
is  actually  stated  in  the  prospectus,  and  if  as  so  explained  a  mis- 
representation in  the  prospectus  is  made,  then  if  the  prospectus  is 
statutory,  the  applicant  would  have  his  rights  as  on  a  "statutory" 
prospectus. 

But  this  distinction  must  be  observed  in  regard  to  oral  representa- 
tions, that  whereas  representations  in  a  written  prospectus  are  ob- 
viously intended  to  induce  applications,  the  same  is  not  obviously  the 
intention  of  oral  representations.-  Therefore  to  enable  the  applicant 
to  rely  on  them  he  must  prove  that  in  effect  they  were  so  intended, 
and  really  amount  to  part  of  the  prospectus.  Further,  it  is  likely  that 
the  person  making  oral  representations  may  not  have  the  due  author- 
ity of  the  company  to  do  so.a 

1  Edgington  v.  FitzMaurice,  21)  Ch.D.  459  ;  New  Untnswick  \.  Conybeare,  9 
H.L.C.,  p.  726  ;  Lynde  v.  Anglo-Italian,  etc.,  18%,  1  Ch.  178  ;  cf.  cases  on  vendor 
and  purchaser,  Wanton  v.  Coppard,  1899,  1  Ch.  92  ;  Mullens  v.  Miller,  22  Ch.D. 
194  ;  Tofield  v.  Roberts,  10  T.L.B.  437  ;  Jennings  v.  Braughton,  5  De  9  M.  <fc  G. 
126. 

*Post,  p.  32.  *Post,  p.  23. 
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WHAT  IS  A  "  STATUTORY  PROSPECTUS,"  I.E.  A  PROSPECTUS  WITHIN 
SECTION  285  OF  THE  ACT  OF  1908  ? 

THE  Act,  section  285,  has  the  following  definition  of  "  prospectus  ". 

"In  this  Act  unless  the  context  otherwise  requires,  the  following 
expressions  have  the  meanings  hereby  assigned  to  them  (that  is  to 
say)  :— 

" '  Prospectus '  means  any  prospectus,  notice,  circular,  advertise- 
ment, or  other  invitation  offering  to  the  public  for  subscription  or  pur- 
chase any  shares  or  debentures  of  a  company.1 

" '  Share '  means  share  in  the  share  capital  of  the  company  and 
includes  stock  except  where  a  distinction  between  stock  and  shares  is 
expressed  or  implied. 

"'Debenture'  includes  debenture  stock.1 

"  '  Company '  means  a  company  formed  and  registered  under  this 
Act  or  an  '  existing  company '. 

" '  Existing  company '  means  a  company  formed  and  registered 
under  the  Joint  Stock  Companies  Acts  or  under  the  Companies 
Act,  1862.2 

" '  Joint  Stock  Companies  Acts '  means  the  Joint  Stock  Companies 
Act,  1856  ;  the  Joint  Stock  Companies  Acts,  1856,  1857  ;  the  Joint 
Stock  Banking  Companies  Act,  1857,  and  the  Act  to  enable  Joint  Stock 
Banking  Companies  to  be  formed  on  the  principle  of  limited  liability, 
or  any  one  or  more  of  those  Acts  as  the  case  may  require,  but  does 
not  include  the  Act  passed  in  the  eighth  year  of  H.M.  Queen  Victoria, 
Chap.  110,  intituled  an  Act  for  the  Registration,  Incorporation  and 
Regulation  of  Joint  Stock  Companies." 

The  definitions  are  inserted  in  the  order  above  given  though  not  in 
the  order  given  in  the  section,  because  for  a  work  dealing  with  pro- 
spectuses this  seems  to  be  the  more  logical  order.  To  constitute  a 
prospectus  within  the  section,  or  what  we  shall  call  a  "  statutory  jyro- 
spectus,''  three  things  are  requisite — 

1  Repeating  Act,  1900,  section  30. 

2  Repeating  Act  of  1900,  section  30,  with  additions. 

(15) 
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(a)  it  must  be  an  invitation  formal  or  informal  offering  shares  or 
stock,  debentures  or  debenture  stock  for  subscription  or  purchase  ; 

(b)  the  invitation  must  be  to  "  the  public  " ; 

(c)  the  shares,  stock,  debentures,  or  debenture  stock  must  be  those 
of  "  a  company  "  as  described  in  the  last  three  definitions  above. 

The  "prospectus  "  may  take  any  shape,  formal  prospectus,  circular, 
notice,  advertisement,  telegram  published,  or  any  other  shape  whatso- 
ever.1 We  notice  that  the  definition  clause  does  not  put  any  limit  on 
the  time  when  or  on  the  persons  by  whom  a  prospectus  may  be  issued. 
It  therefore  includes  prospectuses  issued  by  promoters  before  incor- 
poration of  the  company,  as  well  as  those  issued  by  or  on  behalf  of 
the  company  after  incorporation,  as  also  those  issued  by  purchasers  of 
shares  in  the  company  who  offer  them  for  resale  to  the  public.  But 
though  the  definition  (section  285)  contains  no  limitation  as  to  a 
"  prospectus,"  certain  sections  of  the  Act  apply  only  to  certain  particular 
kinds  of  "  statutory  prospectus  ". 

Thus  section  80  requires  every  "  statutory  prospectus  "  issued  by 
or  on  behalf  of  a  company  or  in  relation  to  any  intended  company 
to  be  dated  and  a  copy  to  be  filed.  This  section  therefore  clearly 
includes  a  prospectus  issued  before  the  company's  incorporation  by  a 
promoter,  or  by  the  company  after  incorporation,  but  it  clearly  does 
not  embrace  a  prospectus  issued  by  an  issuing  house  which  has 
bought  up  part  of  the  company's  issue  and  resells  to  the  public  after 
formation  of  the  company. 

Again,  section  72  which  prevents  any  person  being  named  in 
a  "statutory"  prospectus  issued  "by  or  on  behalf  of"  the  company 
as  a  director  or  proposed  director,  till  he  has  signed  and  filed  the 
requisite  consent  to  act,  etc.,  clearly  does  not  apply  to  a  pro- 
moter's prospectus  issued  before  incorporation,  or  to  a  purchaser's, 
prospectus. 

Again,  section  81  (1)  and  (7)  requiring  every  "statutory  "  prospec- 
tus issued  "by  or  on  behalf  of "  a  company,  or  by  or  on  behalf  of  any 
person  who  is  or  has  been  engaged  or  interested  in  the  formation  of 
a  company,  to  state  certain  specific  things,  clearly  applies  not  only  to 
prospectuses  issued  by  a  company,  but  to  promoters'  prospectuses 
issued  before  or  after  incorporation  :  and  subsection  7  says  that  "  this 
section  shall  apply  to  any  prospectus  whether  issued  on  or  with  re- 
ference to  the  formation  of  a  company  or  subsequently  ".  So  that 
this  section  also  includes  the  prospectus  of  a  purchaser  of  the 

1  As  to  varying  prospectuses,  see  p.  11.  AH  to  telegrams  published,  Andrews  v. 
Mockford,  1896,  1  Q.I3.  872. 
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company's  shares  who  resells  to  the  public  if  the  seller  has  (under 
sub-section  1)  been  engaged  or  interested  in  the  formation  of  the 
company. 

Lastly,  section  84  replacing  the  old  Directors'  Liability  Act  applies 
as  we  think  to  all  statutory  prospectuses  generally. 

A  comparison  of  the  sections  shows  that  where  a  section  applies 
only  to  a  prospectus  issued  "  by  or  on  behalf  of  a  company,"  the 
section  does  not  apply  to  a  promoter's  prospectus  issued  before  the 
company's  incorporation  ;  and  this  would  be  the  case  without  assist- 
ance from  such  a  comparison,  for  a  company  cannot  directly  be  re- 
sponsible for  a  prospectus  issued  while  it  has  no  existence.1  Though 
as  we  shall  hereafter  see  such  a  prospectus  being  the  basis  of  the- 
contract  rescission  may  be  obtainable  against  the  company. 

I.  The  first  question  which  arises  is  this  :  What  is  an  invitation 
offering  shares  or  debentures  for  subscription  or  purchase  ? 

The  legislature  in  section  285  seems  to  draw  a  distinction 
between  "  subscription  "  and  "  purchase  ".  Probably  it  thought 
"  subscription  " 2  the  apter  word  to  use  for  a  company  offering  shares 
which  had  never  previously  had  an  existence  in  that  they  had  never 
previously  been  allotted  to  anyone  ;  and  "  purchase  "  the  apter  word 
to  use  for  an  offer  of  shares  by  allottees  or  purchasers  of  actually 
issued  and  existing  shares.  Anyhow  it  is  clear  that  the  definition 
covers  both  class  of  cases.  This  would  have  been  the  case  even  had 
the  words  "  or  purchase  "  been  omitted  ;  for  "  subscribe  "  bears  the 
meaning  of  "  take  " ;  though  whether  it  is  satisfied  only  by  personal 
taking  by  the  subscriber,  or  may  be  satisfied  by  his  procuring  some 
other  to  take,  is  a  question  of  the  context.3  It  is  clear  too  that 
"offering  for  subscription  or  purchase  "  does  not  mean  an  "  offer  "  in 
this  sense,  that  any  person  who  receives  it  can  at  once  make  a 
contract  by  his  mere  acceptance.  These  words  obviously  mean 
merely  an  invitation  to  make  offers  on  the  basis  of  the  prospectus, 
which  offer  may  or  may  not  be  accepted  by  those  issuing  the  prospec- 
tus.4 Consequently  the  prospectus  need  not  state  the  price  of  the 
share  ;  and  a  prospectus  offering  a  loan,  stock,  or  shares  for  tender 
may  be  a  "statutory  prospectus". 

1Lord  Lurgan's  Case,  1902,  1  Ch.  707;  post,  p.  21.  For  instance  of  a  pro- 
spectus issued  "  on  behalf  of  the  company,"  e.g.  by  persons  to  whom  the  directors 
had  delegated  the  preparation  and  issue.  See  Weir  v.  Burnett,  B  Ex.D.  32  ; 
Weir  v.  Bell,  3  Ex.D.  238. 

2  Andrews  v.  Mock  ford,  1896,  1  Q.B.,  p.  383. 

3  Re  London  and  Colonial  Finance  Corporation,  77  L.T.  146. 

4  Karberg's  Case,  1892,  3  Ch.,  p.  13 ;  cf.  "  Farrer  Conditions,"  pp.  66-8. 
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The  invitation  to  offer  need  not  be  express  but  can  clearly  be 
inferred.1 

Indeed  if  the  real  object  or  one  of  the  real  objects  of  the  pro- 
spectus, circular,  report,  advertisement,  or  other  document,  is  to  get 
the  public  to  apply  for  shai-es,  etc.,  to  those  issuing  the  prospectus  or 
to  purchase  the  shares,  etc.,  on  the  open  market ;  then  whatsoever 
gloss  of  words  be  put  on  in  hopes  of  avoiding  the  statutory  liabilities 
entailed  by  a  statutory  prospectus,  e.g.  "private  and  confidential," 
"for  existing  shareholders  only,"  "for  private  information  only," 
"for  private  use  only,"  or  whatever  other  words  be  used  that  man 
can  invent  to  cover  his  real  aim  ;  then  nevertheless  the  document  will 
be  held  to  be  a  statutory  prospectus,  entailing  the  appropriate  statutory 
liabilities.  The  Court  has  never  been  gulled  by  verbiage  from  getting 
at  the  true  fact.2 

II.  The  invitation  must  be  to  "the  public". 

It  may  be  easier  to  say  what  is  not  "the  public"  than  what  is. 
We  have  very  high  authority  for  saying  that  a  prospectus  rigidly  con- 
fined to  an  invitation  to  the  then  existing  shareholders  or  debenture- 
holders  of  the  particular  company  (which  includes  stockholders  or 
debenture  stockholders)  is  not  an  offer  to  the  public — though  the  offer 
allows  them  to  renounce  in  favour  of  other  persons.3  But  this  after 
all  is  a  negative  and  not  positive  definition.  It  may,  we  think,  be 
taken  as  clear  that  an  offer  made  by  circular  by  a  promoter  before  in- 
corporation of  the  company  really  confined  to  his  and  the  proposed 
directors'  "friends,"  in  anticipation  of  a  general  issue  is  not  an  offer  to 
the  public.4  The  question  becomes  more  difficult  after  incorporation 
of  the  company.  Here  there  is  authority  for  saying  that  circulars 
sent  round  by  individual  directors  not  acting  as  a  board  under  resolu- 
tion of  the  company  and  without  the  company's  authority  to  their 
"  friends  "  will  not  be  held  to  be  an  offer  to  the  public  so  as  to  preclude 
the  company  going  to  allotment  without  compliance  with  section  85.5 
But  the  offer  is  none  the  less  to  the  public  though  made  only  to  a 
limited  class  of  the  public,  e.g.  the  shareholders  of  other  particular 

lDringbuier  v.  Wood,  1899,  1  Ch.,  p.  403  ;  Stone  v.  City,  etc.,  3  C.P.D.,  p. 
285  ;  ante,  p.  11,  post,  pp.  30,  31. 

1  Andrews  v.  Mockford,  1896,  1  Q.B.  592;  ex  parte  Brockwell,  26  L.J.Ch.,  pp. 
861,  862;  cf.  re  South  of  England,  etc.,  1911,  1  Ch.  873;  Dringbuier  v.  Wood, 
1899,  1  Ch.,  p.  401.  Chap.  iv.  and  pp.  30,  31. 

'Burrowes  v.  Matabele,  etc.,  1901,  2  Ch.,  p.  27;  Booth  v.  New  Africander, 
etc.,  1903,  1  Ch.,  p.  806. 

*Batey  v.  Keswick,  1901,  W.N.  167 ;  Sleigh  v.  Glasgow,  etc.,  6  Eraser  420. 

*Sherwell  v.  Combined,  etc.,  1907,  W.N.  110,  23  T.L.R.  482;  cf.  Hilder  v. 
Dextor,  1902,  A.C.  474. 
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companies  in  which  the  promoter  issuing  the  prospectus  is  interested  ; l 
and  if  the  offer  is  really  to  the  public  verbiage  such  as  "  for  private 
circulation  only  "  will  be  of  no  avail.2  It  is  not  necessary  to  make  it  an 
offer  to  the  public  that  it  should  be  publicly  advertised.3  Whether  or 
not  the  invitation  is  to  the  public  is  really  a  question  of  fact  in  each 
particular  case.4  While  on  the  one  hand,  no  doubt,  the  Court  will 
hold  that  an  offer  confined  to  a  limited  number  of  the  directors' 
"friends"  is  not  an  invitation  to  the  public;  it  seems  impossible 
to  admit  that  to  constitute  such  an  invitation  it  is  requisite  to  show 
that  the  invitation  was  open  to  anyone  who  should  choose  to 
apply. 

The  Court  will  probably  never  attempt  an  exhaustive  definition  of 
"  the  public  " :  a  cast-iron  definition  would  only  assist  the  ingenious 
to  evade  a  remedial  Act. 

III.  The  last  requisite  of  a  "statutory  prospectus"  is  that  the 
shares  or  debentures  should  be  those  of  "a  company"  as  above 
defined. 

A  company  (see  the  definition  above)  means  a  company  formed 
and  registered  either  under  this  Act,  the  Act  of  1862,  or  the  Joint 
Stock  Companies  Acts.  The  definition  therefore  excludes  companies 
formed  and  registered  abroad  or  in  the  colonies,  or  outside  the  United 
Kingdom.  See  subsections  274,  2/"5. 

On  the  other  hand  a  company  incorporated  outside  the  United 
Kingdom  providing  it  has  both  established  a  place  of  business  within 
the  United  Kingdom 5  and  also  uses  the  word  "  Limited  "  as  part 
of  its  name  must  "in  every  prospectus  inviting  subscriptions  for  its 
shares  or  debentures  in  the  United  Kingdom  "  (including  section  285 
stock  and  debenture  stock)  "  state  ths  country  in  which  the  company 
is  incorporated  ".  The  penalty  for  omission  to  do  so  is  a  heavy  fine. 
The  "prospectus  "  means  any  prospectus,  circular,  advertisement,  or 
other  invitation  offering  to  the  public  for  subscription  or  purchase 
any  shares  or  debentures  of  the  company.6 

lBe  South  uf  England  Natural  Gas,  etc.,  1911,  1  Ch.  573;  Stevens  v.  Hoare, 
20  T.L.R.  407. 

3  Ibid. 

3Burrowes  v.  Matabele,  etc.,  1901,  2  Ch.,  p.  27;  re  South  of  England,  etc., 
1911,  1  Ch.  573.  To  obtain  an  official  quotation  of  the  Stock  E  xchange  the  prospectus 
must,  however,  have  been  publicly  advertised.  Rule  151,  Appendix  36  A  (i.). 

'Shenvell  v.  Combined,  etc.,  1907,  W.N.  110,  23  T.L.R.  482 ;  cf.  Milder  v. 
Dextor,  1902,  A.C.  474. 

*  As  to  what  is  such  establishment,  see  Lord  Advocate  v.  Huron,  etc.,  1911, 
Ct.  of  Sess.  612. 

6  Act  of  1903,  section  274. 
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The  provisions  relating  to  prospectuses,  etc.,  apply  to  "  existing: 
companies,"  i.e.  those  formed  and  registered  under  the  "Joint 
Stock  Companies  Acts  "  above  defined  or  under  the  Act  of  1862  (see 
section  245)  and  also  to  companies  registered  but  not  formed  under 
the  "Joint  Stock  Companies  Acts  "  and  the  Act  of  1862  (see  section, 
246  and  Part  VII.  of  the  Act  of  1908). 


CHAPTEE  III. 

SECTION  I.     WHO  MAY  ISSUE  PROSPECTUSES  AND  MAKE  REPRESEN- 
TATIONS SO  AS  TO  BIND  THE  COMPANY. 

SECTION  II.     WHO  IS  AT   COMMON   LAW  PERSONALLY  RESPONSIBLE 
FOR  PUBLICATION  OF  THE  PROSPECTUS. 

SECTION  I. 

IN  this  section  we  consider  not  the  personal  liability  of  the  issuer  of 
the  prospectus  or  maker  of  the  representations  for  his  representations, 
but  his  authority  to  bind  the  company  itself. 

We  shall  see  that  a  company,  adopting  a  promoter's  prospectus 
issued  before  its  incorporation  by  accepting  applications  based  on  that 
prospectus,  cannot  hold  the  applicant  to  his  allotment  if  there  are 
material  misrepresentations  but  must  allow  rescission.  The  ground 
is  that  though  the  promoter  cannot  be  the  agent  of  a  non-existing 
company,  yet  the  whole  and  only  basis  of  the  contract  between  the 
applicant  and  the  company  is  the  promoter's  prospectus.1 

The  principle  so  stated  must  govern  any  case  of  allotment  by  the 
company  with  knowledge  that  the  application  is  based  on  some  pro- 
spectus or  some  representation  issued  or  made  though  so  issued  or 
made  by  those  who  have  not  the  company's  authority.2 

In  such  a  case  the  company  not  having  made  the  representation 
by  itself  or  its  agent  could  not  be  rendered  liable  in  damages  by  the 
mere  acceptance  of  the  application  ; 3  but  the  basis  of  the  contract,  the 
prospectus  or  representation  not  being  as  stated,  vitiates  the  contract 
and  the  company  must  allow  rescission.4 

If  the  directors  accept  the  application  knowing  that  the  application 
is  based  on  some  prospectus  or  representation,  it  is  quite  immaterial 
that  they  do  not  know  of  the  contents  of  the  prospectus,  or  of  the 

1  Post,  pp.  36,  37. 

2  As  to  when  such  knowledge  will  be  inferred,  post,  p.  37. 

3  Karberg's  Case,  1892,  3  Ch.,  p.  13 ;  cf.  Stewart  v.  Austin,  3  Eq.  299. 

4  Karberg's  Case  supra,  Hilo,  etc.  v.  Williamson,  28  T.L.R.  164  ;  cf.  also  the 
cases  of  variance  of  the  memorandum  from  the  objects  as  stated  in  the  prospectus 
post,  p.  39. 
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particulars  of  the  representation,  and  are  wholly  ignorant  of  any 
misrepresentation.1 

A  distinguished  judge  has  laid  down  cases  in  which  the  company 
is  liable  to  an  action  of  rescission  on  prospectuses  as  follows  : —  2 

"  (1)  Where  the  representations  are  made  by  the  directors  or  other 
general  agents  of  the  company  entitled  to  act  and  acting  on  its  behalf 
— as  for  example  by  a  prospectus  issued  by  the  authority  or  sanction 
of  directors  of  a  company  inviting  subscriptions  for  shares. 

"  (2)  Where  the  misrepresentations  are  made  by  a  sjyecial  agent  of 
the  company  while  acting  within  the  scope  of  his  authority — as  for 
example  by  an  agent  specially  authorized  to  obtain  on  behalf  of  the 
company  subscriptions  for  shares.3  This  head  of  course  includes  the 
case  of  a  person  constituted  agent  by  subsequent  adoption  of  his 
acts.4 

"  (3)  Where  the  company  can  be  held  affected  before  the  contract  is 
complete  with  the  knowledge  that  it  is  induced  by  misrepresentation — 
as  for  example  when  the  directors  on  allotting  shares,  know,  in  fact, 
that  the  application  for  them 5  has  been  induced  by  misrepresentations 
even  though  made  without  any  authority.6 

"  (4)  Where  the  contract  is  made  on  the  basis  of  certain  representa- 
tions, whether  the  particulars  of  those  representations  were  known  to 
the  company  or  not,  and  it  turns  out  that  some  of  those  representations 
were  material  and  untrue — as  for  example,  if  the  directors  know  when 
allotting  that  an  application  for  shares  is  based  on  the  statements  con- 
tained in  a  prospectus,  even  though  that  prospectus  was  issued  without 
authority  or  even  before  the  company  was  formed,  and  even  if  its  con- 
tents are  not  known  to  the  directors."7 

Having  laid  down  the  above  rules  his  Lordship  held  that  in  the 
following  facts  W  was  not  the  special  agent  of  the  company  and  that 
the  applicant  could  not  get  rescission. 

W,  a  promoter  but  not  a  director  of  the  company,  had  after  its  in- 
corporation gone  about  soliciting  applications  for  shares.  The  com- 

1  Lynde  v.  Anglo-Italian,  etc.,  1896,  1  Ch.  178,  and  cases  in  last  note,  post, 
p.  87. 
*Ibid. 

3  Which  authority  would  warrant  the  special  agent  issuing  a  prospectus,  Weir 
v.  Bell,  8  Ex.D.  288. 

4  Hilo,  etc.  v.  Williamson,  28  T.L.B.  164. 

1  It  is  conceived  this  means,  know  of  material  misrepresentations  :  directors 
could  not  know  if  the  applicant  relied  thereon. 

6 This  a  fortiori  from  Karberg's  Case  supra;  see  also  Baillie's  Case,  1898,  1  Cb. 
116. 

7  Karberg's  Case,  1892,  8  Ch.  1 ;  Tamplin's  Case  (W.N.),  1892,  94,  146. 
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pany  knew  he  was  doing  this,  and  did  not  itself  issue  a  prospectus  or 
even  try  to  get  any  applications,  probably  because  it  thought  that  W 
and  another  T  would  get  enough.  The  company  did  not  know  that  the 
application  had  been  made  on  any  representation  of  W,  and  as  I  gather 
did  not  even  know  that  the  plaintiff's  application  came  through  the 
medium  of  W.  This  decision  seems  unexceptionable,  but  had  the  com- 
pany known  that  the  application  came  through  W,  I  conceive  that  the 
case  would  have  been  different  and  that  the  true  inference  from  the 
facts  would  have  been  that  the  company  had  constituted  or  adopted  W 
as  their  special  agent  within  the  second  rule  above  laid  down.1 

The  question  is  of  course  one  of  fact  in  each  particular  case  whether 
or  not  the  company  did  constitute  or  adopt  the  representor  as  its  special 
agent. 

To  bring  the  case  within  the  first  rule  so  laid  down  the  directors 
must  to  some  extent,  as  a  board,  not  individually,  be  inviting  applica- 
tions.2 But  if  they  invite  as  individuals  it  would  not  be  always  easy 
for  the  company  to  avoid  .falling  within  the  fourth  rule.  Individual 
directors  acting  as  individuals,4  the  secretary,  the  manager  of  the  com- 
pany,4 etc.,  are  not  by  virtue  of  their  office  the  company's  general 
agents  to  issue  prospectuses  or  make  representations.  Still  less  after 
the  company's  incorporation  5  is  a  promoter  of  the  company  qua  pro- 
moter, or  the  solicitor  of  the  company  qua  solicitor  °  such  general  agent. 

Should,  however,  the  Board  of  Directors,  the  general  agents  of  the 
company,  delegate  the  framing  and  issuing  of  the  prospectus  to  a  third 
person,  and  the  company  allot  on  a  prospectus  issued  by  him,  he  will 
be  the  constituted  or  adopted  special  agent  of  the  company.7 

To  constitute  a  man  a  special  agent  within  the  second  rule,  he 
must,  however,  have  been  constituted  such  special  agent,  or  his  acts 
must  have  been  adopted  by  the  directors  to  some  extent  acting  as  a 
board,  not  individually.8  This  does  not  mean  that  to  constitute  such 
a  special  agent  a  formal  resolution  of  the  directors  as  a  board  is  neces- 
sary. Equally  when  the  company  employs  advertising  agents  to  ad- 

1  Consider  Hilo,  etc.  v.  Williamson,  28  T.L.R,  164. 

*Sherwell  v.  Combined,  etc.,  1907,  W.N.  110;  HoWs  Case,  22  Beav.  48;  ex 
parte  Frowd,  9  W.R.  328. 

3  Ibid. 

4  Newlands  v.  National,  etc.,  54  L.J.  Q.B.  428 ;  cf.  Edgington  v.  FitzMaurice, 
29  Ch.D.  549  ;  Sheffield's  Case,  1  Johns,  p.  458  ;  though  the  representation  be  made 
at  the  company's  office,  ex  parte  Frowd,  9  W.R.  328. 

8  Lynde  v.  Anglo-Italian,  etc.,  1896,  1  Ch.  178. 
«  Barnes  v.  Pennell,  2  H.L.C.  497. 

7  Weir  v.  Barnett,  3  Ex.D.  32 ;   Weir  v.  Bell,  3  Ex.D.  238. 

8  Ex  parte  Ayres,  25  Beav.,  pp.  520,  521 ;  ex  parte  Frowd,  9  W.R.  328. 
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vertise  the  fact  that  it  is  issuing  a  prospectus,  if  the  advertisement 
contains  a  material  misrepresentation  not  found  in  the  actual  proper 
prospectus,  and  the  applicant  applies  on  the  faith  of  the  advertisement, 
the  company  cannot  aver  successfully  that  the  advertising  agent  had 
no  authority  to  make  the  misrepresentation.1 

SECTION  II. 

In  this  section  we  consider  who  is  at  common  law  personally 
responsible  for  publication  of  a  prospectus :  we  say  advisedly  at 
common  law,  for  in  the  case  of  directors  section  84  has  extended 
their  responsibility. 

As,  however,  section  84  applies  only  to  "  statutory  "  prospectuses, 
leaving  the  common  law  applicable  to  non-statutory  prospectuses,  we 
now  consider  the  cases  at  common  law.  But  with  this  chapter  should 
also  be  read  Chapter  xiv.  on  the  action  under  section  84  on  statutory 
prospectuses. 

Prospectuses  drawn  by  promoters  are  often  thrust  on  directors ;  it 
needs  no  authority  to  say  that  a  publisher  is  responsible  though  he 
publish  merely  what  was  drafted  by  another.'-' 

The  publication  or  issue  of  the  prospectus  is  the  gravamen.  He 
who  publishes  or  issues  a  prospectus  is  responsible  though  he  does 
not  join  in  the  allotment  to  the  plaintiff  or  even  protests  against  it.3 

But  of  course  a  man  can  publish  by  another  hand  than  his  own. 
Thus  a  promoter  who  hands  over  a  prospectus  to  another  or  to 
directors  with  a  view  to  its  being  issued  is  responsible  if  it  is  issued ; 
and  the  fact  that  what  he  so  hands  over  is  a  draft  prospectus,  dif- 
fering somewhat  from  the  prospectus  actually  issued,  is  immaterial  if 
the  draft  prospectus  contains  the  misrepresentations  relied  on  in  the 
prospectus  actually  issued.4  The  fact  that  a  promoter  or  other  person 
actively  assists  in  the  preparation  of  a  prospectus  is  probably  enough 
to  warrant  the  presumption  that  he  authorizes  its  issue,  as  it  in  fact 
is  issued  ;  and  that  to  escape  responsibility  he  would  even  at  common 
law  have  to  repudiate  the  issue.5 

A  man  to  be  responsible  need  not  have  originally  authorized  the 

1  Ex  parte  Comber,  4  T.L.B.  429. 

1  Kent  v.  Freehold,  etc.,  4  Eq.  588,  reversed  on  another  ground  3  Ch.  588 — case 
of  a  promoter  who  was  not  a  director,  Coats  v.  Grassland,  20  T.L.B.  800. 

3  Henderson  v.  Lacon,  5  Eq.,  pp.  254,261;  cf.   Shepheard  v.  Bray,  1906, 
2  Ch.,  p.  254,  on  section  84  ;  Twycross  v.  Grant,  2  C.P.D.,  pp.  490,  523. 

4  Oerson  v.  Simpson,  1903,  2  K.B.,  p.  201 ;  Kent  v.  Freehold,  etc.,  4  Eq.  588. 
*  Cf.  section  84,  subsection  5 ;  cf.  New  Sombrero,  etc.  v.  Erlanger,  5  Ch.D.,  p. 

111. 
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publication  or  issue  of  the  prospectus ;  he  may  ratify  the  publication 
by  matter  subsequent.  Thus  a  director  who  had  not  originally 
authorized  the  issue  was  held  responsible  on  the  ground  that  he  had 
ratified  it  by  subsequently  receiving  and  distributing  copies  of  the 
prospectus,  and  this  even  to  a  plaintiff  who  had  applied  before 
that  director  had  seen  the  prospectus.1 

So  a  director,  knowing  that  a  prospectus  will  be  issued,  may 
well  be  civilly  responsible,  though  he  takes  no  part  in  the  prepara- 
tion or  issue  of  the  prospectus,  gives  no  express  authority  for  the 
preparation  or  issue,  does  not  see  it  till  he  himself  applies  upon  it, 
and  then  does  not  read  it.  In  such  a  case  his  authority  for  its 
issue  may  be  fairly  presumed.-  And  he  would  in  such  case  be 
liable  if  the  prospectus  were  fraudulent  to  an  action  of  deceit  on 
the  supposition  either  that  he  knew  the  prospectus  would  be  fraudu- 
lent, or  suspecting  that  it  would  be  fraudulent  purposely  abstained 
from  inquiring  into  it.3 

Indeed  when  the  prospectus  is  issued  by  the  company  probably 
all  that  is  necessary  even  at  common  law  to  render  any  particular 
director  prima  facie  responsible  is  to  prove  that  he  knew  that  a 
prospectus  was  in  course  of  being  issued ; 4  then  I  conceive  that  to  ab- 
solve himself  he  must  prove  that  he  actively  dissented  to  his  col- 
leagues from  the  issue,  and  did  nothing  whatever  to  ratify  it.5 

On  the  other  hand  when  a  prospectus  has  not  been  issued  by  the 
company,  the  fact  of  a  director  merely  joining  in  allotment,  would 
not  be  ratification  on  his  part  of  the  prospectus,  so  as  to  render  him 

1  Peek  v.  Derry,  37  Ch.D.,  pp.  544,  551,  568,  569  ;  overruled  14  A.C.  337, 
on  another  ground  ;  cf.  section  84,  subsection  2. 

2  Civilly  responsible  as  distinct  from  criminally  responsible,  Reg.  v.  Gurney, 
Finlason,   p.   24,   see  Peek   v.    Gurney,    L.R.  6  H.L.,  p.  392  (Barclay's   Case) ; 
•cf.  Dringbuier  v.  Wood,  1899,  1  Ch.,  pp.  405,  406. 

3Cargill  v.  Bower,  10  Ch.D.,  p.  514  ;  cf.  Coats  v.  Grassland,  20  T.L.R.,  p. 
806i;  Knox  v.  Hayman,  07  L.T.  137.  See  however  Watts  v.  Atkinson,  8  T.L.R. 
235,  very  shortly  reported  where  the  director  was  clearly  not  fraudulent,  which  may 
have  influenced  the  dictum  in  that  case.  In  Snook  v.  Self-Acting,  etc.,  3  T.L.R. 
612,  two  directors  were  held  responsible  who  did  not  deny  their  authority  but  had 
not  been  present  at  the  meeting  authorizing  the  issue. 

4  In  Ship  v.  Crosskill,  10  Eq.  73,  the  prospectus  was  issued  by  the  promoter 
before   incorporation;  and   in   Boole   v.    S^eake,  1904,  2   Ch.  732,  though    the 
prospectus   was   issued  after   incorporation   it  was  issued  without  the  company's 
authority.     These  cases  therefore  are  not  reliable  authorities  against  the  proposition 
in  the  text.     Where  the  prospectus  is  statutory  he  has  to  do  much  more,  see  section 
84,  i.  (ii.)  post,  pp.  132-134. 

5  Dissent  from  the  allotment  would  possibly  not  be  ercuph,  Tu'ijcross  v.  Grant, 
•2  C.P.D.,  pp.  490,  523. 
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responsible  for  the  publication :  he  would  have  to  do  something  active 
to  continue  the  representations  against  himself.1 

Directors  or  others,  who  employ  an  agent  to  make  to  their  know- 
ledge a  fraudulent  representation,  would  unquestionably  be  respon- 
sible as  themselves  making  the  false  representation. *  Quis  facit  per 
alium  facit  per  se.  So  directors,  who  employ  an  agent  to  make  re- 
presentations, and  deliberately  abstain  from  making  inquiries  as  to 
what  the  agent  is  saying,  in  the  hope  that  at  once  he  will  make  mis- 
representations, and  at  the  same  time  they  will  not  know  what  he  is 
saying,  would  be  responsible  even  in  a  common  law  action  of  deceit.3 

But  where  directors  employ  sub-agents  to  prepare  and  issue 
an  honest  prospectus,  they  are  not  responsible  for  the  fraud  of  the 
sub-agent  unknown  to  them  at  the  time  of  issue,  though  known  to 
them  at  the  time  of  allotment.  The  sub-agent's  principal  is  the 
company  not  the  directors.4  The  last  sentence  is  subject  to  this 
qualification  that  if  they  allot  with  knowledge  of  the  fraud,  and  also 
personally  derive  a  direct  benefit  from  the  fraud,  they  will  be  liable.5 
In  such  a  case  they  almost  add  themselves  as  principals  to  the  real 
principal,  the  company. 

It  was  even  said  by  Cockburn,  C.J.,  that  a  director  was  respons- 
ible who  had  left  England  before  his  co-directors'  instructions  to  the 
sub-agent  to  prepare  and  issue  the  prospectus,  had  remained  out  of 
England  until  after  allotment,  and  knew  nothing  of  what  had  been 
done  ;  because  after  knowledge  of  the  sub-agent's  fraud,  he  did  not 
return  the  amount  of  its  debt  to  him  paid  off  by  the  company  out  of 
the  proceeds  of  the  issue ;  and  so  paid  off  under  agreement  (unknown 
to  him)  between  the  company  and  his  agent  entered  into  before  the 
instructions  for  the  prospectus  that  the  debt  should  be  paid  off  out  of 
subscriptions  for  any  debentures  offered." 

But  should  directors  employ  an  agent  to  issue  a  prospectus  and 
deliberately  conceal  from  him  important  matter  with  the  hope  or 
intent  that  he  shall  in  his  prospectus  innocently  negative  the  defect, 

1  Ship  v.  Crosskill,  10  Eq.  73  ;  cf.  Hoole  v.  Speake,  1904,  2  Ch.  782. 

8  Bear  v.  Stevenson,  80  L.T.  177 ;  Western  Bank,  etc.  v.  Addie,  L.B.  1  Sc. 
and  D.,  p.  159. 

3  Cargill  v.  Bower,  10  Ch.D.,  pp.  515,  516. 

*  Weir  v.  Barnett,  L.B.  8  Ex.D.  32 ;  Weir  v.  Bell  (ibid.),  288 ;  Bear  v.  Steven- 
son, 80  L.T.  177;  Cullen  v.  Thomson's  Trustees,  4  Macq.  H.L.  558,  which  last 
two  cases  show  that  the  officers  are  servants  of  the  company,  not  of  the  directors. 

5  Weir  v.  Bell,  8  Ex.D.,  p.  248,  dissenting  from  Weir  v.  Barnett  (ibid.),  48 
(Bell's  case). 

•3  Ex.D.,  p.  24-);  a  dictum  against  the  decision  of  the  Court  in  Weir  v* 
Barnett,  we  respectfully  prefer  the  decision. 
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then  it  is  clear  that  they  are  liable  to  an  action  of  deceit  at  the 
common  law  if  he  does  negative  the  defect.  In  such  case  his  repre- 
sentation is  really  theirs.1 

Of  course  every  man  is  responsible  for  his  own  fraud ;  nor  can  he 
justify  himself  in  knowingly  assisting  in  the  fraud  of  his  principal  or 
master.  "  All  persons  directly  concerned  in  the  commission  of  a 
fraud  are  to  be  treated  as  principals.  No  party  can  be  permitted  to 
excuse  himself  on  the  ground  that  he  acted  as  the  agent  or  servant 
of  another ;  and  the  reason  is  plain — for  the  conduct  of  agency  or 
service  cannot  impose  any  obligation  on  the  agent  or  servant  to 
commit  or  assist  in  the  committing  of  a  fraud."  2 

Secretaries,  managers,  or  other  officials,  or  servants  of  the 
company  cannot  therefore  with  impunity  assist  their  master,  the 
company,  to  issue  a  prospectus  fraudulent  to  their  knowledge. 

Of  course  it  is  harder  to  hit  a  mere  lower  servant  than  an  upper 
servant,  a  director. 

"  In  some  cases  a  man  may  innocently  assist  in  a  transaction 
which  is  a  fraud  on  some  one.  Of  course  such  a  person  cannot  be 
responsible  criminally  or  civilly.  Or  he  may  be  a  partaker  in  the 
fraud  to  a  limited  extent,  as  for  instance,  in  the  supposed  case 
adverted  to  in  the  argument,  the  printer  of  the  alleged  false  state- 
ment, who  may  know  it  to  be  false,  and  yet  may  not  have  intended 
or  known  sufficiently  the  fraudulent  purpose,  to  which  it  was  meant 
to  be  applied,  to  make  him  responsible  for  the  injurious  consequences 
of  it."3 

The  fact  that  the  name  of  the  person  authorizing  the  fraudulent 
prospectus  or  assisting  in  its  issue  is  not  known  to  the  applicant  till 
the  applicant's  action,  in  no  way  relieves  that  person's  responsibility 
to  the  applicant.4 

We  shall  see  (and  the  reader  is  referred  to  Chapter  xiv.  on  the 
action  under  section  84)  that  as  regards  a  "  statutory  prospectus," 
i.e.  one  within  the  definition  of  section  285,  that  section  84  renders 

1Ladgaterv.  Loce,  44  L.T.  694;  National,  etc.  v.  Drew,  2  Macq.  H.L.,  pp. 
145,  146. 

*Cullen  v.  Thomson's  Trustees,  4  Macq.  H.L.,  pp.  432,  433,  441;  Bear  \. 
Stevenson,  30  L.T.  177 ;  Bellairs  v.  Tucker,  13  Q.B.D.,  p.  579.  The  above  pro- 
position may  have  been  overlooked  in  Edgington  v.  FitzMaurice,  29  Ch.D.,  p. 
476  ,  in  the  case  of  the  secretary  and  the  manager ;  there  was  no  appeal  against 
the  decree  in  their  favour. 

3  Per  Lord  Wensleydale,  4  Macq.  H.L.,  p.  441. 

*Cullen  v.  Thomson,  4  Macq.  H.L.,  pp.  432-4,  441,  445;  Bellairs  v. 
Tucker,  132  B.D.,  p.  579. 
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every  director,  or  person  who  has  agreed  to  become  a  director 
whether  immediately,  or  after  an  interval  of  time,  and  every 
promoter  who  has  taken  part  in  the  preparation  of  a  prospectus  re- 
sponsible, unless  in  the  circumstances  there  particularly  mentioned, 
and  unless  he  has  taken  the  steps  there  mentioned. 


CHAPTEE  IV. 
WHO  MAY  RELY  ON  A  PROSPECTUS? 

IN  this  chapter  we  consider  who  may  rely  on  a  prospectus  whether 
"  statutory  "  or  otherwise.  We  put  this  chapter  early  because  in  the 
textbooks  this  subject  is  not  at  all  exhaustively  treated,  and  because 
of  its  real  importance.  A  prospectus,  statutory  or  otherwise,  is  nothing 
but  a  series  of  representations,  and  to  the  question,  "Who  may  rely 
on  those  representations?"  there  is  but  one  answer,  namely,  "Those 
who  in  real  fact,  whatever  the  verbiage  of  the  representations,  were 
intended  by  those  responsible  for  the  representations  to  act  upon 
them  ". 

This  is  an  answer  which  directors  publishing  fraudulent  or  even 
innocently  misrepresenting  reports  or  telegrams  on  the  state  of  the 
finances  or  position  of  their  company  or  discoveries  on  its  territories 
would  do  well  to  recollect. 

The  rules  as  to  who  may  rely  on  a  representation  are  enunciated 
as  follows  in  a  celebrated  judgment  of  Wood,  V.C : — l 

"  First,  every  man  must  be  held  responsible  for  the  consequences 
of  a  false  representation  made  by  him  to  another,  upon  which  that 
other  acts,  and  so  acting  is  injured  or  damnified. 

"  Secondly,  every  man  must  be  held  responsible  for  the  consequences 
of  a  false  representation  made  by  him  to  another  upon  which  a  third 
person  acts,  and  so  acting,  is  injured  or  damnified — provided  it  ap- 
pears that  such  false  representation  was  made  with  the  intent  that, 
it  should  be  acted  upon,  by  such  third  person,  in  the  manner  that 
occasions  such  injury  or  loss. 

"Thirdly,  but  to  bring  it  within  the  principle,  the  injury,  I  ap- 
prehend, must  be  the  immediate,  and  not  the  remote  consequence  of  the 
representation  thus  made." 

Now  the  object  of  the  ordinary  honest  prospectus  is  as  a  general 
rule  undoubtedly  merely  to  procure  applications  from  the  public  to  be 
made  to  the  company  or  other  person  issuing  the  prospectus.  If  that 

1  Barry  v.  Crosskey  (No.  1)  2  J.  and  H.,  pp.  22,  23. 

Note  at  the  date  of  this  judgment  the  representation  had  to  be  fraudulent  to- 
give  action  for  damages  against  the  representor.  Now  see  section  84. 

(29) 
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is  its  real  honest  object,  and  its  sole  object,  then  as  to  any  share  which 
is  once  allotted  on  application  made  thereunder  the  force  of  the  pro- 
spectus is  spent  when  the  allottee  is  reached.  It  has  no  further  vi- 
tality in  the  hands  of  a  purchaser  from  the  allottee  unless  something 
is  done  to  reanimate  it  in  the  purchaser's  favour.1 

It  follows  that  in  general  the  purchaser  on  the  open  market  cannot 
rely  on  the  prospectus. 

This  principle  is  universal  and  applies  whether  the  purchaser  is 
suing  those  responsible  for  the  prospectus  in  an  action  of  deceit  for 
fraudulent  misrepresentation  -  or  the  company  for  rescission 3  of  his 
contract  for  fraudulent  or  innocent  misrepresentation,  or  in  any  other 
form  of  action  whatsoever. 4  So  too  the  man  responsible  cannot  be 
indicted  for  the  fraudulent  misrepresentation  in  having  deceived  a 
purchaser  on  the  market.5 

The  principle  of  course  applies  where  a  clerk  is  instructed  to  apply 
for  his  own  employer  in  his  the  clerk's  name,  and  after  allotment  at 
his  master's  order  transfers  to  his  master ;  at  all  events  when  at  the 
time  of  allotment  the  company  does  not  know  that  the  clerk  is  ap- 
plying as  his  master's  agent."  The  great  decision  in  Peek  v.  Gurney, 
misunderstood  as  it  frequently  is,  has  been  hailed  with  relief  by  the 
fraudulent.  A  few  subscribe  privately  for  the  shares  of  a  company ; 
they  do  not  issue  as  they  think  a  prospectus  at  all,  but,  having  got 
an  official  quotation  on  the  Stock  Exchange,  they  then  publish 
flourishing  advertisements  labelled  "  for  information  only "  or  with 
other  such-like  words,  with  the  obvious  object  of  getting  the  public  to 
buy  their  shares  on  the  market. 

But  if  the  real  object  or  one  of  the  real  objects  of  the  representation 
or  prospectus,  advertisement,  telegrams,  etc.,  is  to  induce  third  persons, 
e.g.  the  public,  to  buy  on  the  open  market,  then  without  doubt  pur- 
chasers on  the  open  market  can  rely  on  the  representation  or  the 
prospectus,  etc.7 

1  Peek  v.  Gurney,  L.R.  6  H.L.,  pp.  395-400,  410-15;  overruling  a  suggestion  18 
Eq.,  p.  118,  that  the  purchaser  might  have  such  rights  as  would  have  remained  to  the 
original  allottee  had  he  not  sold  the  shares — and  also  the  cases  of  Bedford  v.  Bag- 
shawe,  29  L.J.  Ex.  5'J,  and  Seymour  v.  Bagsluiwe,  29  L.J.  Ex.  62. 

» Ibid. 

*Hyslop  v.  Morel,  1891,  W.N.  19,  7  T.L.R. ;  Oakes  v.  Turquand,  L.U.2  H.L.,  p. 
856. 

«  Ex  parte  Worth,  4  Drew  529, 28  L.J.  Ch.  589 ;  ex  parte  Bigge,  28  L.J.  Ch.  50 ; 
Durranty's  Case,  26  Beav.  268. 

*  lieg.  v.  Gurneji,  Finlason,  p.  211. 

B  Hysloj)  v.  Morel,  1891,  W.N.  19, 7  T.L.R. ;  Oakes  v.  Turqnand,  L.R.  2  H.L.,  p. 
356. 

7  Andrewt  v.  Mockford,  1896,  1  Q.B.  372,  ante,  p.  12,  note  3. 
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No  form  of  verbiage  that  can  be  adopted  will  prevent  the  Court 
from  holding,  if  the  fact  is  so,  that  the  real  object  of  the  representation 
or  prospectus  was  to  induce  purchase  on  the  open  market.1  As  a 
consequence  if  persons  issue  a  fraudulent  misrepresentation  or  pro- 
spectus, etc.,  the  real  object  or  one  of  the  real  objects  of  which  is  to 
induce  purchase  on  the  market,  any  purchaser  on  the  market  who 
buys  within  a  reasonable  time  from  the  issue  of  the  invitation  has 
an  action  of  deceit  at  common  law,  against  those  responsible  for  the 
prospectus.2  The  proposition  is  well  illustrated  by  the  cases  on  pub- 
lication by  directors  of  fraudulent  reports  as  to  the  finances  of  their 
companies.  It  has  often  happened  that  directors  have  issued  fraudulent 
reports  to  their  shareholders  as  to  the  flourishing  state  of  their  com- 
panies' finances,  with  the  real  intent  that  the  shareholders,  and  the 
shareholders  only,  shall  take  up  new  shares  in  the  company.  If  this 
is  all,  the  shareholders  who  take  up  new  shares  on  the  faith  of  such 
reports,  would  have  their  common  law  action  of  fraud  against  the 
directors  responsible  for  the  reports ;  but  purchasers  on  the  market 
would  have  no  right  to  rely  on  the  reports.3  But  if  such  reports, 
though  on  the  face  of  them  ostensibly  confined  to  shareholders  only, 
e.g.  as  being  headed,  "For  use  of  the  proprietors  only"  or  "Private 
and  confidential, "  etc.,4  are  in  reality  intended  also  to  induce  pur- 
chasers to  buy  existing  shares  on  the  market,  then  such  a  purchaser 
can  sue  for  fraudulent  misrepresentations  contained  in  such  reports.5 
It  need  hardly  be  said,  however,  that  if  the  reports  are  not  intended  to 
induce  public  buying  on  the  market,  the  fact  that  the  vendor  is  one 
of  the  company's  directors  and  produces  the  fraudulent  reports  to  the 
purchasers  from  him,  is  not  enough  to  charge  the  other  directors  with 
liability  to  that  purchaser,  unless  they  have  authorized  the  production 

1  Andrews  v.  Mockford  (see  last  note) ;  exparte  Brocktcell,  26  L.J.  Ch.,  pp.  861, 
862,  ante,  p.  19 ;  cf.  Aaron's  Beef  v.  Twiss,  1896,  A.C.,  p.  281. 

The  promoter  no  doubt  relies  on  what  was  said  in  Peek  v.  Gurney,  L.R.  6  H.L., 
pp.  395,  396,  as  to  the  application  form.  Yes,  but  whatever  was  thought  in  that 
case  of  the  prospectus  it  was  considered  clear  that  the  invitation  was  not  only  in 
form  but  in  reality  to  apply  merely  to  the  company. 

8  Scott  v.  Dixon,  29  L.  J.Ex.  62  n. ;  Durranty's  Case,  26  Beav.,  p.  271 ;  Gerhard 
v.  Butes,  2  EL.  and  BL.  476;  Peek  v.  Gurney,  L.R.  6  H.L.,  p.  398;  Andrews  v. 
Mockford,  1896,  1  Q.B.  372 ;  Davidson  v.  Tulloch,  3  Macq.  H.L.  783. 

3 Exparte  Nicol,  28  L.J.  Ch.,  pp.  267,  270,  3  De  G.  and  J.,  pp.  439,  440. 

4  Ex  parte  Brockwell,  26  L.J.  Ch.,  pp.  861,  862 ;  the  decision  in  which  but  not 
the  dicta  in  question  was  overruled  in  Mixer's  Case,  4  De  G.  and  J.  575 ;  see  also 
note  6,  ante. 

8  Scott  v.  Dixon,  29  L.J.Ex.  62 ;  Peek  v.  Gurney,  L.R.  6.  H.L.,  p.  398 ;  David- 
son v.  Tulloch,  3  Macq.,  H.L.,  p.  791. 
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to  that  purchaser.1  If  the  reports  are  with  the  consent  and  knowledge 
of  the  directors,  to  be  got  at  the  company's  office,  by  any  outsider  who 
desirea  to  buy  on  the  market,  that  fact  will  go  very  far  to  prove  the 
intent.2 

So  the  gratuitous  publication  in  the  newspapers  of  such  reports, 
unless  otherwise  satisfactorily  explained,  might  no  doubt  be  strong 
evidence  of  that  intention ;  but  if  the  reports  have  to  be  compulsorily 
advertised  that  fact  would,  prima  facie,  explain  the  advertisement.3 

The  liability  will  reach  all  persons  responsible  for  the  fraudulent 
prospectus  or  report,  though  their  names  do  not  appear  as  being  re- 
sponsible for  it,  and  though  they  were  not  known  to  the  purchaser 
when  he  bought.4  Further,  it  extends  to  all  servants  of  the  company 
who  actively  participate  in  its  publication  with  knowledge  that  it  is 
fraudulent ;  for  no  condition  of  service  can  justify  a  servant  assisting 
his  master  to  commit  a  fraud.5  Further,  it  would,  of  course,  reach  direc- 
tors also  who  procure  others  to  prepare  and  publish  a  fraudulent  report.6 

It  is,  however,  necessary  that  the  real  object  of  the  prospectus 
should  be  to  induce  the  purchaser  to  buy  on  the  open  market.  A 
man  is  responsible  for  his  lie  to  a  third  party,  only  if  he  intended  it 
to  be  acted  on  by  the  third  party,  and  then  only  if  the  third  party 
acts  on  it,  in  the  way  the  liar  intended  he  should  act.7 

Thus  if  A,  managing-director  at  X  of  a  company  at  G,  has  re- 
ceived from  the  local  manager  at  G  a  telegram  telling  him  of  good 
news  for  the  company ;  and  suspicions  having  been  aroused  that  he 
has  received  news,  Z  pesters  him  for  information ;  and  A  tells  Z  that 
he  has  received  no  news  whatever ;  Z  has  no  action  against  A  because 
Z  has  sold  his  shares  in  the  company,  relying  on  A's  untrue  answer, 
unless  it  is  found  that  A  intended  that  he  should  act  on  his  answer  in 
the  precise  way  of  selling  his  shares.8 

1  Ex  parte  Nicol,  supra ;  ex  parte  Worth,  28  L. J.  Ch.  589 ;  exparte  Bigge  (ibid.} 
50  ;  Edgington  v.  FitzMaurice,  29  Ch.D.  459. 

2  See  cases  cited,  note  1. 

3  See  special  finding,  Stone  v.  City,  etc.,  3  C.P.D.,  p.  285;  Western  Bank  of 
Scotland  v.  Addie,  L.R.  1  Sc.  and  Div.  Ap.,  p.  155.     Some  of  the  dicta  in  Scott  v. 
Dixon  and  ex  parte  Brock-well,  supra,  seem  to  go  too  far. 

4  Cullen  v.  Thomson's  Trustees,  4  Macq.,  H.L.,  pp.  423-4,  441,  445  ;  Bellairs  v. 
Tucker,  18  Q.B.D.,  p.  579. 

8  Cullen  v.  Thomson's  Trustees,  supra. 

9  Western  Bank,  etc.  v.  Addie,  supra,  p.  159. 

7  Andrews  v.  Mockfcrd,  1896,  1  Q.B.,  pp.  384,  385  ;  Barry  v.  Crosskey,  suprat 
p.  29 ;  Tackey  v.  McBain,  1912,  A.C.  186. 

8  Tackey  v.  McBain,  1912,  A.C.  186 ;  Ibbetson  v.  Rhodes,  2  Vernon,  554 ; 
New  Brunswick,  etc.  v.  Conybeare,  9  H.L.C.,  p.  726 ;  Rolt  v.  White,  3  D  19  J.  and 
>.  :ir,o. 
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If  a  prospectus  is  intended  to  induce  purchase  on  the  open  market, 
I  conceive  that  the  purchaser,  to  rely  on  the  prospectus,  must  pur- 
chase his  shares  within  a  reasonable  time  after  issue  of  the  pro- 
spectus.1 Such  reasonable  time  could  clearly  not  be  limited  to  the 
period  when  the  lists  would  close  for  applications  to  the  company. 
I  conceive  also  that  if  he  purchases  his  shares  within  a  reasonable 
t  me,  it  is  quite  immaterial  whether  he  be  the  first  or  second  purchaser 
since  issue  of  the  prospectus,  or  whether  being  the  second  purchaser 
his  vendor  was  or  was  not  deceived  by  the  prospectus.  The  second 
purchaser  is  within  the  ambit  of  confidence  invited. 

But  without  doubt  a  prospectus  can  be  kept  alive  by  a  series  of 
false  telegrams  fraudulently  advertised  -  or  in  any  other  way. 

So  far  we  have  treated  of  the  matter  as  at  common  law  only,  when 
to  recover  damages  it  would  be  necessary  for  the  purchaser  to  estab- 
lish that  the  representations  were  fraudulent.  But  this  by  no  means 
seems  now  to  be  the  limit  of  liability.  Once  establish  that  the  object 
of  reports  of  a  company  published,  or  the  publication  of  a  telegram  in 
th.3  newspapers,  was  to  induce  the  public  to  buy  on  the  open  market 
or  by  application  to  the  company,  then  that  report  or  telegram,  how- 
ever coloured,  is  a  statutory  prospectus  ;  and  honesty,  without  reason- 
able cause  for  belief  in  the  truth  of  the  report  or  telegram,  will  no 
longer  necessarily  protect  those  responsible  for  it.  See  section  285 
and  84  of  the  Act  of  1908  treated  of  below,  Chapter  xiv. 

Assuming  that  in  the  particular  case  the  purchaser  on  the  open 
market  could  rely  on  the  prospectus,  we  now  proceed  to  consider 
what  his  rights  against  his  vendor  and  the  company  would  be,  respec- 
tively, as  distinct  from  his  rights  against  the  individuals  responsible  for 
the  prospectus. 

It  is  obvious  that  the  misrepresentations  of  third  parties,  e.g.  the 
company,  however  fraudulent,  could  found  no  right  to  relief  against 
the  vendor.3 

If,  however,  the  representations  of  a  third  person,  e.g.  the  com- 
pany, were  honestly  repeated  and  adopted  by  the  vendor  in  the  honest 
belief  that  they  were  true,  the  purchaser  could  rescind  his  contract 
before  it  was  completed  by  transfer  of  the  shares  ; 4  but  after  comple- 

1  Consider  Barnes  v.  Pennell,  2  H.L.C.,  p.  523  ;  New  Brunswick,  etc.  v.  Cony- 
beare,  9  H.L.C.  711. 

3  Andrews  v.  Mockford,  1896,  1  Q.B.  372  ;  purchase  seven  months  after  the 
issue  of  the  prospectus. 

3  Durranty's  Case,  26  Beav.,  p.  271 ;  Davidson  v.  Tulloch,  3  Macq.  H.L.,  p. 
796. 

4  Durranty's  Case,  supra  Torrance  v.  Bolton,  8  Ch.,  p.  124  ;  Derry  v.  Peek,  14 
A.C.  359  ;  "  Farrer  Conditions  of  Sale,"  pp.  51,  54. 
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tion  by  transfer  there  would  be  no  relief  of  any  sort  against  the 
vendor.1 

The  rule  as  to  sales  of  land  that  after  completion  there  is  no 
relief  except  for  fraud  2  or  common  mistake  in  the  very  subject-matter 
of  the  contract,3  applies  also  to  the  case  of  a  sale  by  a  shareholder  in 
the  company  of  already  existing  shares  issued  to  him.4 

If,  however,  the  vendor's  representations  were  not  honest  but 
fraudulent  the  purchaser  could  rescind  the  contract  notwithstanding 
completion6  or  elect  to  retain  the  shares  and  sue  his  vendor  for 
damages.6 

But  if  the  purchaser  is  unable  to  rescind  the  contract  against  his 
vendor,  he  is  without  action  against  the  company  who  issued  the  pro- 
spectus as  distinct  from  its  directors.  The  reason  is  this.  The  pur- 
chaser is  and  must  remain  a  shareholder.  His  contract  with  his 
co-shareholders  is  that  what  has  been  or  has  to  be  paid  to  the  company 
in  respect  of  his  shares,  is  to  go  to  the  debts  and  liabilities  of  the 
company,  and  that  subject  thereto  the  surplus  is  to  be  divided  rate- 
ably.  He  is  then  trying  under  the  guise  of  damages  to  withdraw 
what  he  has  agreed  to  contribute,  in  other  words  to  approbate  and 
reprobate.7 

A  curious  case  might  happen,  however,  especially  if  the  shares 
carried  a  large  liability.  The  purchaser  might  have  been  able  to  re- 
scind the  contract  with  his  vendor,  and  to  procure  his  vendor's  name 
to  be  registered  in  lieu  of  his  own,  but  yet  his  vendor  might  be  un- 
able to  repay  the  purchaser  what  the  purchaser  had  paid  for  the 

1  Seddon  v.  North-Eastern  Salt  Co.,  1905,  1  Ch.  326 ;  New  Brunswick,  etc.,  v. 
Conybeare,  9  H.L.G.,  p.  724.  In  this  sentence  it  is  of  course  assumed  that  the 
vendor  has  not  himself  issued  a  statutory  prospectus  containing  the  misrepresenta- 
tions ;  if  he  had,  the  purchaser's  rights  under  subsection  81  and  84  would  not  be 
extinguished  by  the  conveyance. 

3  Wilde  v.  Gibson,  1  H.L.C.  605,  633 ;  Brounlie  v.  Campbell,  5  A.C.  925, 
937  ;  "Farrer  Conditions,"  pp.  46,  48  ;  Angel  v.  Joy,  1911,  1  K.B.  666. 

8  "  Fairer  Conditions,"  pp.  51-58. 

4  See  note  1.     The  case  of  such  a  sale  is  totally  different  to  that  of  an  original 
allotment.     In  the  case  of  a  sale  the  shares  already  have  an  actual  existence,  and 
the  contract  for  their  sale  has  to  be  completed  by  transfer.    In  the  case  of  an  allot- 
ment the  shares  have  no  real  existence  till  allotment,  and  nothing  further  is 
needed. 

•  Stainbank  v.  Fernley,  9  Sim  556  ;  Maturin  v.  Tredenwick,  12  W.B.  740 ; 
Edwardt  v.  Macleay,  Coop.  808  2  Sw.  287 ;  Barnet  v.  Pennell,  2  H.L.C. ,  p.  522 ; 
"Farrer  Conditions,"  p.  48. 

•  Davidson  v.  Tulloch,  8  Macq.  H.L.,  pp.  789,  790,  796 ;  Arkwright  v.  Newbold, 
17  Ch.D.  801. 

7  Houldsworth  v.  City   of  Olcugow   Bank,  6  A.C.  817;  Cargill  v.  Bower* 
10  Ch.D.  p.  617. 
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shares.  Here  the  purchaser  is  no  longer  a  shareholder  in  the  com- 
pany, can  he  then  sue  the  company  for  the  damage  he  has  suffered  for 
its  misrepresentation? 

To  render  an  innocent  principal  liable  for  the  fraud  of  his  agent — • 
and  a  company  only  able  to  act  through  agents  must  itself  be  innocent 
— the  act  done  must  have  been  done  ' '  for  the  master's  benefit " 
whether  or  not  benefit  results  to  the  master.  A  fraudulent  act  of  the 
agent  done  for  the  agent's  own  advantage  does  not  charge  the  innocent, 
principal,  unless  the  principal  has  held  him  out  as  qualified  to  do  the 
particular  act.1 

It  does  not  necessarily  appear  that  fraudulent  reports,  issued 
by  directors  with  a  view  to  the  public  purchasing  on  the  market  are 
intended  for  the  company's  benefit ;  probably  they  are  published 
to  sell  the  shareholders'  shares  including  such  shares  as  the 
directors  hold.  If,  however,  the  reports  are  published  to  sup- 
port the  tottering  credit  of  the  company,  as  where  the  company  in- 
duces a  man  to  buy  its  shares  on  the  faith  of  the  reports,  promising  to* 
lend  him  the  purchase  money,  then  there  seems  no  doubt  that  the 
reports  are  issued  for  the  company's  benefit.2  Assuming  they  are 
issued  for  the  company's  benefit,  the  question  remains  to  what  extent 
is  the  company  liable? 

It  has  long  been  established  that  the  company  is  liable  for  the 
fraud  of  its  agents  to  this  extent,  that  as  against  the  party  defrauded 
it  can  retain  no  benefit  taken  under  the  fraud,  but  must  repay  that 
benefit  with  4  per  cent  interest.  But  is  its  liability  limited 
only  to  this  extent  ?  There  are  some  early  dicta  that  point  to 
this  limitation.3  On  the  other  hand  certain  decisions  contain  no  hint 
of  such  a  limitation  of  liability  ;  and  there  seems  no  valid  reason  for 
granting  a  corporation  an  anomalous  immunity  not  conceded  to  a 
private  principal.4 

We  shall  deal  with  cases  of  death  of  the  allottee  or  other  person 
entitled  to  rely  on  a  prospectus  later  in  this  book. 

1  Barwick  v.  English  Joint  Stock  Bank,  L.R.  2  Ex.,  p.  215  ;  White  Church  v^ 
Kavanagh,  1902,  A.C.,  pp.  140,  141 ;  Lloyd  v.  Grace  Smith  &  Co.,  1911, 1  K.B., 
p.  507. 

2  National  Exchange  Co.  of  Glasgow  v.  Drew,  2  Macq.,  H.L.,  pp.  131, 132, 143  ; 
Barry  v.  Crosskey,  2  J.  and  H.,  pp.:26,  27. 

3  Western  Bank,  etc.  v.  Addie,  L.K.  1  Sc.  and  Div.  Ap.,  pp.  158,  164 ;  New 
Brunswick,  etc.  v.  Conybeare,  9  H.L.C. ,  711. 

*  Barwick  v.  English  Joint  Stock  Bank,  L.R.  2  Ex.  259 ;  Afackay  v.  Com- 
mercial, etc.,  L.R.  5  P.O.,  pp.  413-415;  Houldsworth  v.  City  of  Glasgow  Bank,  5> 
A.C.  317,  pp.  329,  331,  340. 


CHAPTER  V. 

OF  PROSPECTUSES  ISSUED  BEFORE  INCORPORATION  OF  THE 

COMPANY. 

IT  is  not  and  was  not  uncommon  for  a  promoter l  of  the  company  to 
issue  a  prospectus  before  the  incorporation  of  the  company.  A 
practice  which,  though  lamented  by  the  late  Lord  Cairns,'-2  the  legis- 
lature has  not  only  not  prohibited  but  has  expressly  recognized  as 
admissible.3 

A  prospectus  issued  before  incorporation  of  the  company,  differs 
from  one  issued  by  the  company  after  incorporation,  in  this,  that 
the  company,  not  being  in  existence  when  the  prospectus  is  issued, 
cannot  be  as  directly  responsible  to  the  applicant  for  the  statements 
contained  therein  as  on  a  prospectus  issued  by  itself,  nor  can  it  ratify 
the  prospectus.4 

But  as  we  have  seen,  the  prospectus  is  the  basis  on  which  the 
people  are  invited  to  apply  for  shares.5  If  then  a  prospectus  has  been 
issued  before  incorporation  by  a  promoter,  and  the  directors  after  in- 
corporation of  the  company  know  that  the  applicant  is  applying  on 
the  basis  of  that  prospectus,  and  so  knowing  accept  his  application, 
the  company  cannot  where  the  prospectus  contains  a  material  misre- 
presentation, relied  on  by  the  applicant,  hold  the  applicant  to  his 
contract,  whether  or  not  the  directors  know  that  the  prospectus 
contained  the  misrepresentation  complained  of.  Accordingly  the 
applicant  can  rescind  his  contract  to  take  shares.6 

1  As  to  definition  of  promoter,  post,  p.  94. 
a  Laurence's  Case,  2  Ch.,  p.  424. 

3  Act  of  1908,  sections  80,  81. 

4  Lord  Lurgan't  Case,  1902,  1  Ch.  707 ;    of.  Kelner  v.  Baxter,  L.R.  2  C.P. 
174  ;  Empress  Engineering  Co.,  16  Ch.D.  125  ;  Natal  Land,  etc/v.  Pauline,  etc., 
1904,  A.C.  120. 

*Ante,  p.  17. 

•Karberg'g  Case,  1892,  8  Ch.  1 ;  Lynde  v.  Anglo-Italian,  etc.,  1896,  1  Ch.,  p. 
183  ;  Karberg's  Case,  notwithstanding  Hilo  v.  Williamson,  28  T.L.R.  164,  clearly 
lays  this  down.  See  especially,  1892,  3  Ch.,  pp.  8  and  13.  In  Karberg's  Case  as  is 
clear  the  plaintiff's  application  was  made  before  the  company's  prospectus  was  issued, 
and  the  judgments  proceed  on  the  footing  that  the  company  allotted  on  the  pro- 
moter's prospectus. 

(36) 
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Further,  Karberg's  case  in  overruling  the  decision  of  the  Court  be- 
low— which  had  found  (a)  that  the  applicant  had  not  expressly  applied 
on  the  basis  of  the  promoter's  prospectus,  (b)  that  the  applicant  had  not 
proved  that  the  company  knew  that  he  had  applied  on  that  basis,  or 
even  that  he  had  received  that  prospectus — does  inferentially  decide 
two  further  points. 

These  are,  first :  that  it  is  not  necessary  to  entitle  the  applicant  to 
relief  that  he  should  expressly  apply  on  the  basis  of  the  prospectus  ; 
it  is  enough  if  the  company  knows  that  he  so  applies : *  secondly,  that 
where  the  company  knows  that  the  promoter  or  some  other  person  has- 
issued  a  prospectus,  and  the  company  has  not  itself  done  so,2  it  will 
be  deemed  to  know  that  the  applicant  applies  on  the  basis  of  the  pro- 
moter's or  other  person's  prospectus.  If  the  company  itself  issues  two- 
prospectuses,  that  on  which  the  applicant  applies  is  the  prospectus  so 
far  as  the  applicant  is  concerned.3 

Again,  where  before  incorporation  of  the  company  a  draft  prospectus 
was  issued  to  T  and  others  headed,  "  Private  and  Confidential,  Subject 
to  Eevision  "  and  T  agreed  before  incorporation  to  underwrite  shares 
"  on  the  terms  of  the  company's  prospectus  "  ;  and  after  incorporation 
the  company  issued  a  prospectus  containing  the  same  misrepresenta- 
tions as  occurred  in  the  draft  prospectus ;  T  who  had  applied  was 
held  entitled  to  rescind  notwithstanding  (a)  that  the  company  did  not 
know  that  he  had  applied  on  the  draft  prospectus,  (b)  that  he  had  as- 
sumed without  reading  the  company's  prospectus  that  it  repeated  the 
draft  prospectus.4 

This  case  of  course  depends  on  the  fact  that  both  prospectuses  con- 
tained tJie  same  misrepresentation  :  had  it  occurred  only  in  the  com- 
pany's prospectus  T  could  not  have  relief,  for  he  did  not  rely  on  that, 
and  the  company  having  issued  its  own  prospectus  could  not  be 
deemed  to  know  that  he  was  applying  on  the  promoter's  prospectus. 

Equally  this  case  proves  that  if  both  prospectuses  contain  the  same 
misrepresentation  the  company  could  not  defend  on  the  ground  that 
the  applicant  did  not  read  the  company's  prospectus. 

There  is,  however,  an  exception  to  the  right  of  rescission  so  far  as 
regards  shares  which  by  signing  the  Memorandum  of  Association  the 

1  Further  illustrations  are  Burger's  Case,  15  Ch.D.  507  ;  ex  parie  Comber,  4 
T.L.R.  429. 

a  See  also  chap.  in.  section  1.  As  to  the  qualification  on  this,  see  Tamplin's 
Case,  next  cited  below. 

3  Roussell  v.  Burnham,  1909,  1  Ch.  127;  White  v.  Haymen,  1  Cab.  and  El.  101 ; 
Army,  etc.  v.  Craig,  8  T.L.R.  227. 

4  Tamplin's  Case,  W.N.,  1892,  94,  146,  the  only  report  of  the  case. 
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signatory  has  agreed  to  take.1  The  reason  is  that  on  registration  of 
the  memorandum,  the  signatory  automatically  under  section  24  brings 
the  company  into  existence,  and  comes  under  a  statutory  liability  to 
take  the  shares  set  opposite  his  name.  The  company  is  brought  into 
existence,  and  all  future  members  join  on  the  basis  of  that  signatory's 
liability. 

The  most  usual  misrepresentation  occurring  in  prospectuses  issued 
before  the  company's  incorporation,  was  in  the  objects  of  the  company. 

The  prospectus  often  stated  "  the  objects "  of  the  proposed  com- 
pany to  be  such  and  such  things,  and  then  when  the  memorandum 
was  filed  it  was  found  that  the  memorandum  had  widely  extended  the 
objects  as  stated. 

In  such  case  the  applicant  had  applied  on  a  basis  that  had  been 
completely  altered,  he  had  applied  to  share  in  a  company  haying  one 
set  of  powers,  and  had  been  given  shares  in  effect  in  a  different  com- 
pany. He  could  therefore  rescind. 

To  avoid  this  possibility  the  Act  of  1908,  section  81  (1),  enacts 
that  "  every  prospectus  issued  by  or  on  behalf  of  a  company  or  by  or 
on  behalf  of  any  person  who  u  or  has  been  engaged  or  interested  in 
the  formation  of  the  company  must  state  (a)  the  contents  of  the  mem- 
orandum, with  the  names,  descriptions,  and  addresses  of  the  signatories, 
and  (6)  the  number  of  shares  subscribed  for  by  them  respectively," 
though  this  need  not  be  stated  in  a  newspaper  advertisement  of 
Ike  prospectus. 

This  section  clearly  applies  to  a  promoter's  prospectus  issued  be- 
fore incorporation,  for  no  man  it  engaged  in  the  formation  of  a  com- 
pany which  has  already  been  formed. 

As,  however,  this  section  deals  only  with  statutory  *  not  with  other 
prospectuses,  and  as  even  so  the  statement  required  may  by  accident, 
forgetfulness,  or  design  be  omitted  :  we  consider  the  law  as  it  stood  be- 
fore the  Act,  and  stands  where  this  section  does  not  apply. 

The  memorandum  is  the  charter  of  the  company  limiting  and  de- 
fining its  objects  and  powers.  The  company  cannot  validly  do  an 
act.  and  the  unanimous  vote  of  all  the  shareholders  cannot  ratify  an 
«ct  done  by  the  company,  outside  its  powers  as  there  defined.  The 
articles  cannot  extend  the  company's  powers,  being  merely  the  in- 
ternal regulations  of  the  company.  If,  however,  the  memorandum 
iteelf  M  ambiguous,  contemporaneously  registered  articles  may  be 
looked  at  to  explain  the  ambiguity.2 

'  Lord  Lwymn'i  COM.  1902.  1  Ch..  pp.  709.  710. 

»  A*  to  wbat  U  *  tutmorj  prospectus.  MC  a*:t.  Chap.  n. 

.  etc.  T.  Kick.  L.B.  7  H.L..  pp.  666,  067  ;  ButUty,  p.  9. 
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If  the  prospectus  states  that  "the  objects"  of  the  proposed  com- 
pany are  so  and  so,  it  impliedly  states  that  those  are  the  only  objects.1 
If  it  only  states  that  some  of  the  objects  are  so  and  so,  this  necessarily 
implies  that  there  are  or  will  be  some  other  objects  not  then  disclosed.2 
In  the  latter  case  it  is  hard  to  see  what  grievance  the  applicant  has 
should  the  memorandum  extend  the  objects  as  stated  in  the  pro- 
spectus ;  unless  it  can  be  collected  that  the  whole  prospectus  was  a 
fraudulent  trick  to  lure  the  public  into  a  company,  absolutely  and 
totally  different  in  its  objects  to  those  set  out  in  the  prospectus. 

If  "the  objects,"  as  stated  in  the  memorandum,  went  in  substance 
beyond  those  stated  in  the  prospectus,  the  applicant  who  had  relied  on 
the  prospectus  could  rescind  his  contract  as  against  the  company.3 

Eescission  of  course  imports  repayment  of  what  he  has  paid 4  with 
4  per  cent  or  sometimes  5  per  cent  interest.5  These  sums  he  could 
recover  as  a  creditor  of  the  company,  but  he  could  not  get  the  com- 
pany that  had  received  his  money  declared  as  a  trustee  for  him  of  the 
amount  that  he  had  paid  on  the  shares.6 

It  is  not  of  course  every  verbal  variance  between  the  prospectus  and 
memorandum  that  would  support  a  rescission  action.  The  question  is 
whether  or  not  the  objects  stated  in  the  memorandum  go  substantially 
beyond  those  stated  in  the  prospectus.  There  is  no  objection  to  the 
memorandum  giving  the  objects  in  greater  detail  than  the  prospectus.7 

Where  the  prospectus  stated  that  the  company  is  formed  for  "  ac- 
quiring and  extending"  certain  V  ironworks  in  Eussia,  it  was  held 
that  though  under  the  word  "extending  "  a  large  latitude  in  acquiring 
adjacent  ironworks  or  ironworks  that  could  be  properly  used  in  con- 
nexion with  the  V  works  could  be  allowed ;  yet  nevertheless  that  the 
memorandum  was  too  wide  in  giving  power  to  work  and  buy  any 
mines  throughout  Eussia.8 

1  Ship's  Case,  2  De  G.  J.  and  S.,  p.  552;  Lawrence's  Case,  2  Ch.  412. 

n-Ibid. 

*Exparte  Stewart,  1  Ch.  574;  Lawrence's  Case,  2  Ch.  412;  Dounes  v.  Ship, 
3  L.R.  H.L.  343.  We  may  at  this  point  notice  that  the  shareholder  could  not  claim 
to  escape  liability  to  contribute  in  a  winding  up,  on  the  ground  that  there  was  no 
company,  the  Registrar  having  without  authority  altered  the  memorandum  as  sub- 
scribed, and  filed  it  as  so  altered,  Oakes  v.  Turquand,  L.R.  2  H.L.,  pp.  329,  333, 
369 ;  Peel's  Case,  2  Ch.  674. 

*Ship  v.  Crossbill,  10  Eq.,  p.  83;  Dounes  v.  Ship,  3  L.R.H.L.,  p.  356. 

"Karberg's  Case,  1892,  3  Ch.,  pp.  13  and  17. 

8  Stewart  v.  Austin,  3  Eq.  299  ;  Ship  v.  Crosskill,  10  Eq.  7?. 

''Dounes  v.  Ship,  L.R.  3  H.L.,  p.  354;  Lawrence's  Case,  2  Ch.,  pp.  422,  425. 

6  Ex  parte  Stewart,  1  Ch.  574,  see  also  the  following  cases  all  depending  on 
the  same  prospectus;  Webster's  Case,  2  Eq.  741;  Judson's  Case,  17  L.T.  N.S. 
278;  Whitehouse's  Case,  3  Eq.  790  ;  Taite's  Case,  3  Eq.  795. 
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Again  when  the  prospectus  stated  the  objects  to  be  the  acquisition 
of  five  named  tea  plantations  in  the  C  district  of  India ;  and  the 
memorandum  authorized  acquisition  of  land  anywhere  in  India,  and 
probably  the  cultivation  thereof  for  purposes  otherwise  than  tea ;  the 
applicant  would  have  been  allowed  to  rescind  had  he  claimed  rescis- 
sion speedily.1  It  is,  however,  the  applicant's  duty  to  acquaint  himself 
at  the  earliest,  reasonably,  practical  moment,  i.e.  on  allotment  or  very 
shortly  thereafter,  with  the  memorandum,  the  charter,  of  his  company. 
He  is  not  entitled  to  lie  passive  and  assume  that  the  memorandum  will 
faithfully  translate  the  prospectus.  If  then  on  or  very  shortly  after 
allotment  he  does  not  repudiate  his  contract,  he  will  as  against 
the  company  lose  his  right  to  rescind,  and  be  bound  to  take  up  his 
shares.2 

It  was  even  suggested  by  Lord  Cairns  that  where  the  memorandum 
and  articles  were  actually  in  existence  at  the  time  of  the  application, 
and  the  applicant  was  offered  inspection  thereof,  that  he  ought  to  have 
looked  at  them  before  he  applied,  and  so  could  not  be  entitled  to  say  that 
he  relied  upon  the  statements  as  to  the  memorandum  contained  in  the 
prospectus.3 

It  is  clear  that  Turner,  L.J.,  did  not  agree  to  this  dictum,4  the 
remarks  of  Lord  Eomilly  are  opposed  to  it,5  it  is  contrary  to  the  well- 
established  rule,  that  if  one  misrepresents  a  thing  to  a  man,  but  offers 
him  at  the  same  time  inspection  of  a  document  which  would  show 
that  one  was  mistaken  or  lying,  one  cannot  complain  that  he  did  not 
properly  distrust  one,  and  accordingly  did  not  inspect  the  document.6 

Articles  being  as  before  stated  merely  the  internal  regulations  of 
the  company,  and  not,  as  the  memorandum,  the  charter  of  the  com- 
pany's existence;  the  applicant  is  not  under  the  obligation  of  so 
speedily  acquainting  himself  with  the  articles  as  with  the  memorandum. 
Thus  where  the  prospectus  had  misstated  the  price  to  be  paid  by  the 
company  for  the  property  sold  to  it,  but  the  articles  correctly  set  out 

Lawrence'*  Case,  2  Ch.  412. 

a  Lawrence's  Case,  2  Ch.,  p.  425;  Peel's  Case,  2  Ch.,  p.  684 ;  Dounes  v.  Ship, 
8  L.R.  H.L.,  pp.  856,  858  ;  Oakes  v.  Tnrquand,  2  L.R.  H.L.,  pp.  352,  369. 

»  Lawrence's  Case,  2  Ch.,  p.  418  ;  Peel's  Case,  2  Ch.,  p.  684,  approved  by  Lord 
Chelmsford;  Oakes  v.  Turquand,  L.R.  2  H.L.,  p.  852. 

4  Wilkinson's  Case,  2  Ch.  536 ;  Kincaid's  Cast,  2  Ch.,  p.  427. 

•  Ex  parte  Briggs,  1  Eq.,  p.  486. 

*Qluckstein  v.  Barnes,  1900,  A.C.,  p.  251 ;  Central  Railway  of  Veneeuela  v. 
Kisch,  L.R.  2  H.L.,  pp.  118,  120,  121,  128  ;  Oakes  v.  Turquand,  L.R.  2  H.L.,  p. 
MB ;  Rtynell  v.  Sprye,  1  De  O.  M.  and  O.,  p.  710 ;  Redgrave  v.  Hurd,  20  Ch.D., 
pp.  18,  14,  and  see  the  cases  on  waiver  cited,  post,  p.  98. 
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the  contract  and  the  price,1  the  applicant  was  properly  allowed  to 
rescind. 

No  doubt  if  the  articles  would  correct  the  misrepresentation  in  the 
prospectus,  at  all  events  if  the  prospectus  is  ambiguous,  the  applicant 
may  be  taken  sooner  to  have  lost  his  right  to  rescind  than  if  the  articles 
had  afforded  no  correction.2 

It  must  be  remembered  that  though  reference  is  made  in  some  of 
the  cases  cited  to  necessity  of  a  rapid  inspection  of  the  memorandum 
and  articles  without  distinction  ;  yet  that  these  cases  were  before  1875, 
the  date  of  the  great  decision 3  which  settled  the  relative  functions  of 
memorandum  and  articles  :  and  further  that  in  the  earlier  days  judges 
sometimes  spoke  of  articles  as  if  they  had  equal  value  with  the 
memorandum. 

Of  course  the  company  cannot  defend  a  rescission  action  on  the 
ground  that  it  is  not  actually  working  under  the  wider  powers  given 
by  the  memorandum,  for  it  may  at  any  time  do  so.4 

So  far  we  have  dealt  only  with  rescission  against  the  company 
for  misrepresentations  contained  in  a  prospectus  issued  before  its  in- 
corporation and  as  to  that  only  under  the  old  law.  As  regards  rescis- 
sion the  law  remains  the  same  in  spite  of  section  81  (1)  (a)  where  that 
section  applies :  for  that  section  of  its  own  inherent  energy  only  gives 
a  right  to  damages  against  those  responsible  for  the  prospectus.5 

Under  the  common  law  any  person  responsible  for  a  prospectus 
issued  before  incorporation  of  the  company  would  be  liable  in 
damages  for  a  fraudulent  misrepresentation  contained  therein.  True 
it  is  that  any  statement  in  a  prospectus  issued  before  incorporation 
of  a  company,  must  often  partake  of  a  statement  of  intention,  rather 
thin  of  a  present  fact.6  But  if  a  man  states  his  intention,  or 
opinion,  or  expectation,  to  be  so  and  so,  that  is  as  much  a  statement 
of  fact,  namely,  as  to  the  condition  of  his  mind  at  that  moment,  as  is  a 
statement  as  to  the  condition  of  his  digestion."  If  then  his  intention 
or  opinion  or  expectation  is  not  in  fact  at  the  time  of  statement  as  he 

^Langhamv.  East  Wheal,  37  L.J.  Ch.  253;  see  also  Oakes  v.  Turquand,  L.R. 
2  H.L.,  p.  368;  Central,  etc.  v.  Kisch,  L.R.  2  H.L.,  pp.  118,  120,  123;  Jury  v. 
Stoker,  9  L.R.,  Ir.  385,  3!'9. 

2 Hallows  v.  Fernie,  3  Ch.,  p.  477. 

3Ashbury,  etc.  v.  Rich,  L.R.  7  H.L.  608. 

*PeeVs  Case,  2  Ch.,  p.  684. 

8 Re  South  of  England,  etc.,  1911,  1  Ch.  573. 

6  See  Hallows  v.  Fernie,  3  Ch.  467. 

"'  Edgington  v.  FitzMaurice,  29  Ch.D.  459 ;  Karberg's  Case,  1892,  8  Ch.,  p. 
11 ;  Aaron's  Reef  v.  Twiss,  1896,  A.C.  273. 
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states  it  to  be  he  commits  a  fraud  :  though  if  he  bona  fide  holds  that 
intention  or  opinion  at  the  time,  he  may  with  impunity  afterwards 
change  his  mind.1  But  persons  who  after  incorporation  became  di- 
rectors, but  were  not  themselves  responsible  for  the  issue  of  a  pro- 
spectus issued  before  incorporation,  could  not  by  their  merely  ac- 
cepting an  application  under  it,  be  liable  to  a  common  law  action  of 
deceit.2  How  can  they  tell  whether  the  applicant  relied  on  the  par- 
ticular false  statement?  They  did  not  perpetrate  the  fraud,  are  not 
the  principals  of  those  who  did,  derive  no  benefit  from  the  fraud,3  and 
act  on  the  direct  request  to  them  of  the  applicant. 

If  however,  they  actively  do  anything  in  regard  to  the  applicant  to 
continue  the  original  fraud  the  case  would  be  different.4 

'Contrast  Richardson  v.  Silvester,  L.R.  9  Q.B.  34,  with  Harris  v.  Nicker- 
*m,  L.R.  8  Q.B.  226;  "Farrer  Conditions,"  p.  56,  68. 

*Ship  v.  Crosskill,  10  Eq.  73;  cf.  Hoole  v.  Speake,  1904,  2  Ch.,  p.  736.  The 
dicta  in  Weir  v.  Bell,  3  Ex.D.  248,  occurred  in  a  case  in  which  the  directors  had 
themselves  authorized  the  brokers  to  issue  an  honest  prospectus. 

3  Weir  v.  Bell,  3  Ex.D.  238,  Weir  v.  Burnett ,  ibid.  82. 

4  Beeching  v.  Lloyd,  3  Dr.  227,  242. 


CHAPTEE  VI. 

OF  OMISSIONS  FROM  A  PROSPECTUS. 
GENERAL  LAW  AS  DISTINCT  FROM  SECTION  81  OF  THE  ACT  OF  1908. 

WE  shall  later  see  that  section  81  requires  many  things  to  be  stated 
in  any  "  statutory  "  prospectus,  i.e.  a  prospectus  falling  within  section 
285,  and  that  an  omission  to  state  these  statutory  requirements 
will  entail  personal  liability  on  the  part  of  those  responsible  for  the 
prospectus.  The  requirements  of  this  particular  section  are  not  dealt 
with  in  this  chapter  which  deals  only  with  omissions  of  what  is  not 
statutorily  required  to  be  stated,  and  in  reading  this  chapter  this  fact 
must  be  kept  steadily  in  mind. 

Premising  the  above,  the  golden  rule  for  prospectuses  has  been 
given  by  Kindersley,  V.C., l  in  the  following  terms  : — 

"Those  who  issue  a  prospectus  holding  out  to  the  public  the  great 
advantages  which  will  accrue  to  persons  who  will  take  shares  in  a 
proposed  undertaking,  and  inviting  them  to  take  shares  on  the  repre- 
sentations therein  contained,  are  bound  to  state  everything  with  strict 
and  scrupulous  accuracy  and  not  only  to  abstain  from  stating  as  facts 
that  which  is  not  so,  but  to  omit  no  one  fact  within  their  knowledge, 
the  existence  of  which  might  in  any  degree  affect  the  nature  or  extent 
or  quality  of  the  privileges  and  advantages  which  the  prospectus  holds 
out  as  inducements  to  take  shares." 

The  citations  of  this  passage  usually  stop  here,  and  the  whole 
judgment  not  being  read,  it  is  sometimes  mistakenly  attributed  to  the 
V.C.  that  he  was  laying  down  that  any  omission  of  that  which,  if 
stated,  would  influence  the  applicant  against  applying,  though  it  does 
not  qualify  anything  that  is  actually  stated?  is  ground  for  rescission. 

It  is  clear  that  he  was  laying  down  no  such  rule.  He  was  con- 
sidering a  statement  which  would  naturally  be  read  as  a  statement 

1  New  Brunswick,  etc.  v.  Muggeridge,  1  Dr.  and  Sm.,  pp.  381,  382  ;  approved 
Central  of  Venezuela  v.  Kisch,  L.R.  2  H.L.,  p.  113 ;  Henderson  v.  Lacon,  5  Eq., 
p.  262. 

8  Component  Tubes  Company  v.  Naylor,  1900,  Ir.  2  Q.B.  1 ;  see  the  judg- 
ment of  the  most  learned  Chief  Baron,  particularly  pp.  45,  £9. 

(43) 
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that  the  company  was  entitled  to  grants  of  a  large  acreage  of  land. 
The  statement,  however,  omitted  to  notice  that  the  company  was  only 
entitled  on  performing  conditions  which  had  not  then  been  performed  > 
consequently  what  was  stated  was  a  clear  misrepresentation.  His 
judgment  accordingly  continues,  "and  that  they  have  no  right  to  turn 
round  upon  those  who  refuse  to  fulfil  their  contracts  and  say  to  them, 
1  you  ought  to  have  been  more  prudent,  more  cautious,  more  vigilant  : 
you  ought,  by  applying  your  reasoning  powers,  to  have  concluded  that 
our  representation  could  not  be  true  in  the  sense  which  the  language 
we  used  in  the  prospectus  naturally  and  fairly  imports  ;  and  when 
you  read  our  representation  that  the  old  company  had  obtained  a  free 
grant  of  200,000  acres  of  Crown  land,  you  ought  to  have  concluded  that 
what  we  meant  by  those  words  was,  that  at  some  future  period,  in 
certain  contingencies,  on  the  performance  of  certain  conditions,  the 
company  may  perhaps  obtain  a  grant  of  200,000  acres  or  some  inde- 
finite portion  of  that  land.'  They  cannot  argue  in  that  way." 

It  is  settled  that  an  "omission  "  of  that  which,  if  stated,  however 
much  it  might  influence  the  applicant  against  applying,  would  not 
qualify  anything  actually  stated  (provided  it  is  not  an  omission  of 
anything  statutorily  required  to  be  stated),  will  not  found  an  action 
even  for  recission.1  Far  less  will  such  an  omission  found  an  action 
for  deceit  at  common  law  against  the  author  of  the  prospectus.2 
Equally  such  an  omission  cannot  be  an  "untrue  statement"  within 
section  84  replacing  the  old  Directors'  Liability  Act.3 

In  truth  the  law  as  to  non-qualifying  omissions  is  a  rule  of  ne- 
cessity having  regard  to  the  infinity  of  matters  which  might  be  con- 
sidered material  by  any  applicant  to  enable  him  to  form  a  judgment 
as  to  whether  or  not  he  should  apply.  In  this  respect  the  rule  as 
to  prospectuses  semblably  differs  from  those  as  to  sales  of  land  ;  but 
semblably  only.  For  if  land  is  sold  it  is  presumed  to  be  absolutely 

1  Despite  Component  Tubes  Co.  v.  Naylor,  1900,  Ir.  2  Q.B.  1—  in  which  the  C.B. 
attempted  to  draw  a  distinction  between  an  action  of  rescission  and  deceit  — 
see  Heymann  v.  European,  etc.  7  Eq.  154  ;  Governs  Case,  20  Eq.,  p.  125  ;  1  Ch.D., 
pp.  189,  199  ;  McKeown  v.  Boudard  Peveril,  74  L.T.  810,  712  ;  Christineville 
Hubber  Estate,  1911,  W.N.  216,  28  T.L.B.  38  ;  Aaron's  Reefy.  Twiss,  1896,  A.C.,. 
p.  287.  In  New  Brunswick,  etc.  v.  Maggeridge,  1  Dr.  and  Sm.,  pp.  881,  882  V.C. 
Kindernley  did  not  lay  down  a  contrary  rale  ;  and  in  Central  Venezuela  v.  Kisch, 
L.H.  2  HI..,  p.  113  L)rl  Chelmsford'rf  remarks  were  directed  to  "misrepresenting" 


»  Craig  v.  Phillips,  8  Ch.D.,  p.  737  ;  Peek  v.  Qurney,  6  L.B.  H.L.,  pp.  390-92, 
400  ;  Arkwright  v.  Newbold,  17  Ch.D.,  pp.  818,  320  ;  Smith  v.  Chadwick,  20  Ch.D.,. 
pp.  56-9,  70,  9  A.C.  187  ;  Cachttt  v.  Keswvck,  1902,  2  Ch.,  p.  468. 

*  Brookes  v.  llansen,  1906,  2  Ch.  129. 
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unencumbered  of  either  true  encumbrances  or  adverse  claims,  or  claims 
that  may  become  a  personal  burden  on  the  proprietor  ; l  and  conse- 
quently the  fact  omitted  would,  if  stated,  qualify  the  actual  statement 
as  to  what  is  to  be  sold. 

To  give  some  instances.  In  Gover's  case2  A  had  contracted  to 
sell  property  to  B  for  £65,000 :  B  three  months  after  contracted  to 
sell  to  a  trustee  for  the  company  for  £125,000.  A  prospectus  was 
issued  stating  the  second  contract,  but  omitting  all  reference  to  A's 
contract  and  the  profit  B  was  making  on  resale.  It  was  held  that 
the  applicant  could  not  rescind  his  contract :  for  first  the  old  section 
38  of  the  Act  of  1867  (now  repealed)  did  not  give  right  to  rescind  for 
omission  to  state  the  contract,  but  only  action  for  damages  against  B 
if  B  was  a  promoter :  and  secondly,  on  the  general  law  there  was  no 
right  of  rescission ;  since  A's  contract,  if  stated,  would  not  have  quali- 
fied anything  actually  stated. 

But  if  in  that  case  it  had  been  intimated  that  the  second  contract 
in  fact  was  the  only  one,  as  by  suggesting  that  it  was  with  the  real 
owner  of  the  land,  there  would  have  been  an  obvious  misrepresent- 
ation.3 

Again  an  action  of  deceit  was  brought  against  A,  managing-di- 
rector of  and  vendor  to  the  company  under  contract  of  29  May,  for 
not  disclosing  that  he  had  bought  on  10  May  at  a  third  less  price  than 
that  at  which  he  resold  to  the  company.  The  action  was  held  not 
maintainable.4 

Again  where  a  prospectus  of  a  cycling  gear  quoting  records  with 
dates  of  performances  done  with  that  gear,  made  it  clear  that  the 
statements  were  only  that  at  the  date  of  those  performances  those 
performances  were  records,  it  was  held  that  the  prospectus  need  not 
state  that  those  records  had  been  subsequently  beaten.6 

Again  an  omission  to  state  that  the  vendor  to  and  promoter  of 

1  Carlisle  v.  Salt,  1906,  1  Ch.  335 ;  "  Farrer  Conditions,"  pp.  77,  78,  105-110. 

2  20  Eq.  114,  1  Ch.D.  182  ;  Pulsfurd  v.  Richards,  17  Beav.,  p.  105. 

3 Kent  v.  Freehold,  etc.,  4  Eq.  588,  reversed  on  other  grounds,  3  Ch.  493. 

4  Craig  v.  Phillips,  3  Ch.D.  722.     Both  Gover's  Case  and  Craig  v.  Phillips 
were  decided  on  the  fact,  as  was  held,  that  in  each  case  when  the  vendor  to  the  com- 
pany himself  bought  he  was  not  a  promoter  of  and  consequently  then  under  no 
fiduciary  relation  to  the  company.    Later  on  it  got  established  that  section  38  of  the 
Act  of  1867,  now  section  81  (1)  (j)  and  (k)  would  have  in  both  cases  required  the  dis- 
closure inasmuch  as  any  contract  by  a  promoter,  though  not  such  at  the  time  of 
contract,  required  disclosure.     But  those  sections  did  not  and  do  confer  rescission 
against  the  company,  and  those  cases  remain  authorities  for  the  proposition  in  the 
text. 

5  McKeown  v.  Boudard  Peveril,  74  L.T.  310,  712. 
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the  company  had  paid  the  chairman  of  directors  to  become  chairman 
founded  no  right  in  the  applicant  at  common  law  for  rescission  or  other- 
wise.1 

It  must  not,  however,  be  imagined  that  it  is  always  easy  to  omit 
any  matter  of  real  importance.  It  is  likely  that  the  matter  omitted 
may,  if  stated,  qualify  something  actually  stated.  Such  an  omission 
we  call  a  qualifying  omission.  In  the  two  cases  first  above  given  it 
is  obvious  that  the  applicant  knew  the  price  at  which  the  company 
would  have  to  purchase,  he  must  have  considered  his  application  by 
the  light  of  that  price.  No  doubt  if  he  had  known  of  the  previous 
sales  at  a  much  lower  price,  he  might  have  reconsidered  whether  he 
would  apply  at  the  price,  but  he  was  not  deceived  as  to  the  only  price 
at  which  the  company  could  buy.  If  what  is  omitted  would,  if  stated, 
qualify  what  is  stated,  then  what  is  stated  must  be  an  actual  mis- 
representation of  the  true  fact,  and  all  the  consequences  of  misrep- 
resentation will  follow.-  Thus  suppose  the  prospectus  states  that  the 
vendor  has  contracted  to  sell  to  the  company  a  property  at  £10,000; 
but  omits  to  state  that  the  contract  is  to  sell  subject  to  a  mortgage  : 
here  is  a  qualifying  omission,  and  so  the  statement  is  a  misrepresent- 
ation.3 So  if  while  a  first  mortgage  is  stated  a  second  mortgage  is 
not  mentioned.4  So  if  a  rubber  prospectus  states  that  there  are  500 
coolies  on  the  plantation,  and  half  of  them  are  down  with  plague, 
for  the  obvious  and  natural  reading  is  that  there  are  500  coolies 
presently  employed  or  employable.  So  if  two-thirds  of  a  report  are 
set  out,  and  passages  qualifying  what  is  set  out  are  omitted.5  So  if  it 
is  said  that  the  company  is  entitled  to  grants  of  land,  but  it  is  only 
entitled  on  performance  of  conditions  which  it  has  not  performed." 
So  where  the  company  is  stated  to  be  founded  to  acquire  a  railway 
concession,  and  it  is  stated  that  the  capital  is  £500,000,  without  stating 
that  £50,000  of  that  has  to  go  in  purchase  from  an  existing  conces- 
sionaire of  that  concession.7  Again  anything  stated  may  itself  be 
literally  true,  but  if  a  man  will  suggest  inferences  or  expectations 
which  no  one  could  possibly  believe  would  materialize,  if  facts  which 

1  Heymann  v.  European,  1  Eq.  154  ;  it  would  have  founded  under  section  38  of 
Act  of  1867  and  would  now  found  an  action  of  damages  against  the  promoter,  post, 
p.  82  n.  5,  90,  91. 

*Gover'$  COM,  1  Ch.D.,  pp.  189,  199 ;  Peek  v.  Gurney,  6  L.R.  H.L.,  pp.  890, 
892,  408. 

*  Edginqton  v.  FittManrice,  29  Ch.D.  459. 
•Ibid. 

*Arkwright  v.  Newbold,  17  Ch.D.,  p.  818. 

*  New  Brunswick,  etc.  v.  Moggeridge,  1  Dr.  and  8m.  863. 

7  Central  Venetuela  v.  Kitch,  L.R.  2  H.L.,  pp.  117,  118, 122. 
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are  suppressed  were  stated,  the  omission  of  these  facts  will  qualify  the 
statements  in  the  prospectus.  Thus  if  a  company  is  formed  to  work  & 
mine  which  has  ruined  several  companies  it  will  not  do  to  suggest  an 
expectation  of  great  profits,  concealing  the  facts  as  to  previous  com- 
panies having  worked  and  failed.1 

"The  duty  of  disclosure  is  not  the  same  thing  in  the  case  of  a 
prospectus  inviting  share  subscriptions  as  in  the  case  of  a  proposal 
for  a  marine  insurance.  In  an  honest  prospectus  many  facts  and 
circumstances  may  be  lawfully  omitted,  although  some  subscribers 
might  be  of  opinion  that  these  would  have  been  of  materialty  as  influ- 
encing the  exercise  of  their  judgment.  But  the  statement  of  a 
portion  of  the  truth  accompanied  by  suggestions  and  inferences  which 
would  be  possible  if  it  contained  the  whole  truth,  but  become  neither 
possible  nor  credible  whenever  the  whole  truth  is  divulged,  is  to  my 
mind  neither  more  nor  less  than  a  false  statement." : 

It  is,  however,  safe  to  omit  anything,  not  statutorily  required  to  be 
stated,  which  every  sensible  man  would  naturally  assume  to  be  the 
case. 

Thus  a  statement  that  the  Government  guarantees  interest  on  the 
capital  need  not  apparently  state  that  the  guarantee  is  not  to  apply  in 
case  of  default  of  the  company  to  perform  its  undertakings  with  the 
Government.3  So  if  the  purchase  money  or  mortgage  money  is  to  be 
paid  by  instalments  it  is  not  necessary  to  state  that  the  instalments 
carry  a  reasonable  rate  of  interest.4  So  if  it  is  stated  that  the 
property  is  sold  subject  to  a  mortgage  by  instalments  to  be  spread 
over  a  certain  period,  it  is  probably  not  necessary  to  state  that  on 
default  of  payment  of  any  instalment  the  whole  mortgage  money  will 
at  once  become  due.  A  curious  case  might  arise  if  directors  issuing 
a  rubber  prospectus  have  had  two  valuations  made,  one  by  A  and 
another  by  B.  Suppose  A  puts  the  value  low  and  gives  a  pessimistic 
report,  and  that  B  puts  the  value  high  and  gives  an  optimistic  report. 
What  is  to  be  done  about  A's  report?  Can  the  directors,  honestly  be- 
lieving in  B's  report,  safely  omit  A's  ?  I  very  greatly  doubt  the 
wisdom  of  their  doing  so.  The  prospectus  would  be  certain  to  state 
B's  report ;  then  if  the  prospectus  did  not  clearly  indicate  that  other 
reports  had  been  also  taken,  the  natural 5  reading  of  the  prospectus 

1  Aaron's  Reef  v.  Twiss,  1896,  A.C.  273. 

a  Per  Lord  Watson,  1896,  A.C.,  p.  287 ;  Oakes  v.  Turquand,  L.R.  2  H.L.,  p^ 
368. 

3  Venezuela  v.  Kisch,  L.R.  2  H.L.,  p.  116. 
* Smith  v.  Chadwick,  20  Ch.D.,  p.  57. 
•  P.  51. 
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would  be  on  the  principle  of  "expressio  unius  excludat  alterius,"  that 
B's  was  the  only  report  taken.  If  so  the  statement  of  B's  report 
without  more  would  be  a  misrepresentation  of  fact.  But  suppose  the 
prospectus  indicated  that  other  reports  besides  B's  had  been  taken,  or 
even  that  A's  report  had  been  taken  without  more  detail,  then  the  fol- 
lowing considerations  would  arise.  Treating  the  matter  at  common 
law  as  distinct  from  statute,  the  implied  representation  from  the 
statement  of  B's  and  omission  of  A's  report  would  clearly  be  that  the 
directors  believed  in  B's  report  and  not  in  A's.  In  such  circum- 
stances it  might  be  hard  for  them  to  convince  a  judge  or  jury  of  their 
honest  belief  on  this  point.  But  under  section  84  (1)  (b)  if  the 
prospectus  were  statutory  is  it  invariably  wise  to  assume  that  if  A's 
report  turns  out  to  be  correct,  the  directors  will  be  held  to  have  had 
reasonable  grounds  to  suppose  that  B  was  competent  to  make  his 
report  ?  Mankind  is  apt  to  be  wise  after  the  event,  and  even  judges 
are  human. 

We  again  remind  the  reader  that  this  chapter  has  no  reference  to 
"omissions  "  of  what  section  81  requires  to  be  stated  ;  such  omissions 
are  dealt  with  in  Chapter  XL 


CHAPTER  VII. 
RULES  FOR  CONSTRUING  A  PROSPECTUS. 

"EuLE  I.  The  prospectus  is  read  as  a  whole  whether  for  or  against 
the  applicant.  Till  so  read  whether  against  or  in  favour  of  those  re- 
sponsible for  it,  it  is  not  resolved  into  its  elements.  The  whole  may 
carry  a  cumulative  effect  of  deceit,  that  each  statement  taken  separately 
would  not ;  so  the  whole  may  correct  or  explain  what  would  otherwise 
be  an  error." 

You  do  not  dissect  each  statement  minutely  until  you  have  arrived 
at  some  conclusion  as  to  the  entirety,1  you  read  it  not  with  a  view  to 
pick  holes  in  it,  but  to  understand  it.2  You  do  not  take  each  statement 
separately  and  say  there  is  nothing  in  that,  and  then  adding  all  the 
nothings  together  make  nothing ;  the  whole  may  give  an  effect  different 
to  that  of  all  the  parts  separately  valued,  and  then  added.3 

"It  is  said  that  there  is  no  specific  allegation  of  fact  which  is  proved 
to  be  false.  Again  I  protest,  as  I  have  said,  against  that  being  the  true 
test.  I  should  say,  taking  the  ichole  thing  together,  icas  there  false  re- 
presentation ?  I  do  not  care  by  what  means  it  is  conveyed — by  what 
trick  or  device  or  by  what  ambiguous  language ;  all  these  are  expedients 
by  which  fraudulent  people  seem  to  think  they  can  escape  the  real 
substance  of  the  transaction.  If  by  a  number  of  statements  you  in- 
tentionally give  a  false  impression  and  induce  a  person  to  act  upon  it, 
it  is  not  the  less  false,  although  if  one  takes  each  statement  by  ilself 
there  may  be  a  difficulty  in  showing  that  any  specific  statement  is 
untrue."* 

Thus  a  general  perfume  of  fraud  will  scent  each  part.  Equally  a 
general  sense  of  honesty  will  go  far  to  show  that  in  any  single  mis- 

1  Smith  v.  Chadwick,  20  Ch.D.,  p.  46 ;  Scott  v.  Snyder,  etc.,  66  L.T.  278,  67  L.T. 
104. 

a  McKeown  v.  Boudard  Peveril,  74  L.T.  712. 

3Edgington  v.  FiteMaurice,  29  Ch.D.,  p.  467  ;  Taite  v.  Macleay,  1906,  A.C.,  p. 
26,  and  more  than  a  mere  cursory  glance  is  expected  (Jennings  v.  Broughton,  5  De 
9  M.  and  G.,  p.  135). 

4  Per  Lord  Halsbury,  Aaron's  Reef  v.  Twiss,  1896,  A.C.,  p.  281. 

(49)  4 
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statement  the  authors  of  the  prospectus  are  prima  facie  to  be  con- 
sidered rather  honestly  mistaken  than  fraudulent.1 

It  is  axiomatic  to  say  that  the  true  construction  of  any  single 
statement  depends  on  the  whole.  Thus  if  it  is  stated  that  more  than 
half  the  capital  has  been  already  subscribed  that  by  itself  means  that 
more  than  half  of  the  whole  capital  of  the  company  has  been  sub- 
scribed ;  but  if  such  a  statement  follows  a  statement  which  shows  that 
the  issue  is  a  first  issue  and  only  of  a  portion  of  the  nominal  capital, 
it  then  means  only  that  more  than  half  of  that  portion  has  been  sub- 
scribed.2 

Again  a  statement  that  orders  for  wheels  had  been  received  from 
the  House  of  Commons  (which  was  untrue  in  fact)  followed  by  a  state- 
ment that  wheels  for  trolleys  in  the  House  of  Commons  had  been 
ordered  and  were  in  use,  would  be  read  as  a  statement  that  the  House 
or  its  officials  had  ordered  the  wheels,  and  would  not  be  satisfied  by 
the  refreshment  contractor  to  the  House  having  ordered  and  using 
them.3  An  extreme  illustration  of  the  whole  explaining  the  part  was 
as  follows :  the  prospectus  was  headed  second  issue,  it  stated  that 
the  first  issue  of  10,000  shares  had  been  fully  subscribed,  whereas  in 
fact  2500  had  been  cancelled  for  non-payment  of  calls ;  there  was, 
however,  a  statement  on  which,  by  doing  a  mathematical  sum,  the 
applicant  might  have  been  led  to  suppose  (though  the  sum  did  not 
accurately  work  out  even  at  that)  that  7500  only  were  subsisting.4 

"Rule  II.  A  prospectus  will  be  construed  according  to  the  im- 
port of  the  words.  Its  author  has  no  right  to  argue  that,  according 
to  its  manifest  import,  the  result  is  so  absurd  that  the  applicant  as  a 
matter  of  legal  inference  could  not  have  relied  on  it." 

The  rule  which  is  stated  above 5  holds  whether  in  actions  for  rescis- 
sion,6 or  for  deceit,"  or  of  course  under  section  84  of  the  Act.  Thus 
if  directors  state  as  facts,  things  stated  in  reports  to  them,  the  company 
cannot  say  "you  knew  the  directors  were  city  men  and  that  the  mine 
was  in  Nevada,  therefore  you  must  have  understood  the  directors  were 
only  stating  as  to  their  belief  from  reports  furnished  to  them  ".  The 
rule  requires  no  comment  beyond  this ;  that  if  the  statements  literally 
read  are  so  absurd  or  obscure  that  credence  could  hardly  be  given  to 

1  Smith  v.  Chadwick,  20  Ch.D.,  p.  46 ;  Moore  v.  Burke,  4  F.  and  F.,  p.  283. 

1  Ship  v.  Croukill,  10  Eq.  73 ;  cf.  McKeown  v.  Boudard,  etc.,  74  L.T.  310,  712. 

»  Greenwood  v.  Leather  Shod  Wlitel,  1900,  1  Ch.  421. 

4  Green  v.  General  Provident,  etc.,  18  L.T.  600. 

•  New  Brunswick,  etc.  v.  Muggeridge,  1  Dr.  and  Sm.,  pp.  381,  382  cited,  ante, 
p.  43,  see  also  Smith  v.  Chadwick,  9  A.C.,  p.  200;  Smith's  Case,  2  Ch.,  pp.  611, 
615;  4  L.R.H.L.,  p.  72. 

•Ibid.  '  Hallowi  v.  Fernie,  3  L.R.Ch.,  p.  476. 
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them,  then  it  may  be  relatively  easy  to  establish  by  cross  examination 
or  otherwise  as  a  matter  of  fact  as  distinct  from  an  inference  of  law, 
that  in  applying  the  applicant  did  not  rely  on  the  statements. 

"  Eule  III.  Words  which  are  capable  of  two  or  more  meanings 
will  be  read  in  that  meaning  in  which  the  statement  would  naturally 
be  taken  by  the  reader.  An  oracle  may,1  but  a  prospectus  may  not 
palter  in  a  double  sense." 

This  rule  holds  good  whether  in  actions  for  rescission 2  or  common 
law  actions  for  deceit,3  or  in  actions  on  statutory  prospectuses  under 
section  84  of  the  Act  of  1908. 4  Thus  suppose  that  the  prospectus 
states  that  £200,000  of  the  capital  has  been  subscribed,  that  naturally 
means  subscribed  or  agreed  to  be  subscribed  in  cash.  The  statement 
is  therefore  not  satisfied  by  the  fact  that  the  vendor  to,  and  contractor 
with  the  company  has  stipulated  for  £200,000  in  fully  paid  shares  to 
be  allotted  to  him  partly  as  the  price  of  sale  of  his  concession  to, 
partly  as  remuneration  for  his  contracting  to  execute  works  for  the 
company.5  Equally  "  subscribed  "  is  not  satisfied  by  a  contract  or 
understanding  that  the  promoter  shall  have  shares  which,  it  is  under- 
stood, he  shall  not  be  called  upon  to  pay  for,  but  shall  be  allotted  to 

1  The  classical  cases  of  Croesus  and  Macbeth. 

*New  Brunswick  v.  Muggeridge,  supra. 

3Arnison  v.  Smith,  41  Ch.D.  348 ;  Glasier  v.  Rolls,  42  Ch.D.  436. 

*GreenwJod\.  Leather  Shod  Wheel,  supra.  Other  illustrations  of  this  rule 
are  as  follows : — 

A  reference  to  counsel  or  solicitor  means  of  course  one  not  disqualified  from 
practice  (Reynell  v.  Sprye,  1  De  9  M.  and  G.,  p.  680). 

A  statement  that  a  company  has  a  contract  means  a  valid  contract,  not  one 
entered  into  by  an  agent  without  authority  and  unratified  (Kennedy  v.  Panama, 
etc.,  L.R.  2  Q.B.,  p.  585),  nor  one  the  terms  of  which  are  settled,  but  which  the 
vendor  takes  care  not  to  sign  (Boss  v.  Estates,  etc.,  3  Ch.,  p.  688). 

On  the  other  hand  "  option  "  may  not  necessarily  mean  an  offer  unwithdraw- 
able  for  a  term  certain,  with  consideration  given  to  keep  the  offer  open  (Stevens  v. 
Eoare,  20  T.L.R.  407). 

A  statement  that  company  has  "  available  "  capital  is  mot  satisfied  by  mere 
power  to  borrow  (Venezuela,  etc.  v.  Kisch,  2  L.R.  H.L.,  p.  119). 

As  to  meaning  of  "  capital  employed  in  the  business,"  see  Glasier  v.  Rolls,  42 
Ch.D.  436. 

A  statement  that  "  half-required  capital "  has  been  subscribed,  in  absence  of 
other  indications  means  half  the  nominal  capital  (Kent  v.  Freehold,  etc.,  4  Eq., 
p.  599). 

A  provisional  specification  is  not  a  patent  (Scott  v.  Snyder,  etc.,  66  L.T.  278, 
67  L.T.  104).  A  statement  that  the  directors  would  take  the  ordinary  shares 
would  probably  be  rightly  read  by  the  applicant  that  they  were  under  contract  with 
the  company  so  to  do  (re  Moore  Brothers,  Limited,  1899,  1  Ch.,  pp.  629,  634). 

8  Arnison  v.  Sviith,  supra.  The  phrase  "  allotted  "  has  not  the  same  effect  as 
"  subscribed  "  (Moore  v.  Burke,  4  F.  and  F.  258). 
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applicants  on  the  prospectus  with  the  rest  of  the  shares.1  So  too  it 
would  be  dangerous  to  say  that  half  the  issue  had  already  been  sub- 
scribed for,  when  applications  for  half  had  been  received,  but  the  ap- 
plication money  though  due  had  not  on  a  large  part  been  paid.2  The 
author  of  the  prospectus  cannot  get  out  of  liability  for  a  false  state- 
ment, in  the  natural  sense  in  which  the  statement  would  be  read,  by 
showing  that  there  is  another  sense  to  the  words  used.  He  is 
estopped  from  asserting  a  meaning  other  than  the  natural  meaning.3 
Again,  where  a  prospectus  makes  a  great  point  of  orders  received  for 
wheels  with  a  view  to  their  adoption,  it  is  not  enough  that  mere  trial 
orders  have  been  received.*  Such  a  statement  accordingly  if  fraudu- 
lent would  in  the  circumstances  found  an  action  of  deceit  at  common 
law :  and  now,  whether  fraudulent  or  not  where  the  prospectus  is  sta- 
tutory, an  action  under  section  84,  since  an  "untrue  statement"  in 
that  section  means  untrue  in  the  sense  in  which  the  statement  would 
naturally  be  taken.5 

Lord  Blackburn  thus  states  the  general  rule,  "  If  with  intent  to 
lead  the  plaintiff  to  act  upon  it,  they  put  forth  a  statement  which  may 
bear  two  meanings,  one  of  which  is  false  to  their  knowledge,  and 
thereby  the  plaintiff  putting  that  meaning  on  it  is  misled,  I  do  not 
think  they  can  escape  by  saying  that  he  ought  to  have  put  the  other. 
If  they  palter  with  him  in  a  double  sense,  it  may  be  they  lie  like 
truth,  but  I  think  they  lie  and  it  is  a  fraud."  6  Again  where  the  pro- 
spectus quotes  a  paper  which  says  "  last  summer  most  satisfactory 
experiments  were  made,"  etc.,  and  suppresses  the  date  of  the  news- 
paper, the  applicant  rightly  reads  the  prospectus,  as  meaning  that  the 
experiments  were  made  the  summer  before  issue  of  the  prospectus.7 

So  the  name  of  a  company  may  deceive  into  belief  that  it  is  con- 
nected with  another  principal  company  of  a  like  name,  e.g.  Dunlop 
Pneumatic ;  though  there  be  a  marginal  note  stating  that  there  is  no 
connexion  between  the  two.8 

Suppose,  however,   that  the  author  of  the  prospectus   honestly 

1  ROM  v.  Estates,  etc.,  3  Ch.  682. 

*Bevan  v.  Adams,  22  L.T.  795.  In  Green  v.  General  Accident,  etc.,  18 
L.T.  500  ;  the  misstatement  was  later  corrected. 

3  Arnison  v.  Smith,  41  Ch.D.  848;  cf.  judgment  of  Kckewich,  J.,  in  Glasicr 
Y.    liiilh,   42  Ch.D.   436 ;    C.A.  was  not  clear  that  plaintiffs'  reading  was  the 
natural  reading. 

4  Greenwood  v.  Leather  Shod  Wheel,  supra. 
'•  It.id.  1900,  1  Ch.,  p.  434. 

'Smith  v.  Chadwick,  9  A.C.,  p.  201 ;  Moore  v.  Burke,  4  F.  and  F.  273,  287. 
7  Scott  v.  Snyder,  etc.,  66  L.T.  278,  67  L.T.  104. 
•  Re  Dunlop  ex  parte  Shearman,  66  L.T.  Ch.  25. 
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means  that  his  statement  shall  be  taken  in  one  sense,  which  is  not  as 
the  Court  holds  the  natural  sense,  and  taken  in  the  natural  sense  the 
statement  is  false,  and  false  to  the  author's  knowledge ;  is  he  in  such 
case  liable  to  an  action  for  deceit  at  common  law?  The  question 
may  well  be  a  practicable  one,  when  the  prospectus  not  being  a  statu- 
tory prospectus,  i.e.  not  within  meaning  of  section  285,  the  action 
under  section  84  is  excluded.  In  such  case  the  burden,  and  a  heavy 
one  it  is,  lies  on  the  author  to  establish  his  honesty,1  but  what  is  the 
position  if  he  satisfies  the  Court  that  this  was  his  honest,  intention  ? 
The  authorities  seem  possibly  to  be  conflicting.  If  the  person  re- 
sponsible was  at  the  time  of  issue  of  the  prospectus,  or  at  all  events  at 
the  time  of  allotment,  unconscious  that  his  words  would  or  might 
reasonably  convey  another  meaning  to  the  reader*  then  he  is  not  liable 
to  an  action  for  deceit  at  common  law.  If,  however,  he  was  so  con- 
scious then  I  submit  the  following  propositions  : — 

"  I.  If  the  sense  in  which  the  applicant  reads  is  the  natural  sense,3 
then  though  (a  difficult  but  not  impossible  finding)  the  person  re- 
sponsible may  be  acquitted  of  intention  to  deceive,  he  is  nevertheless 
estopped  from  denying  that  he  intended  the  applicant  to  read  the 
statement  in  the  natural  sense.  So  read  it  is  false,  and  false  to  the 
knowledge  of  the  person  responsible.  Eead  in  that  sense  he  lied  and 
he  knew  he  lied.  That  he  had  no  evil  motive  is  immaterial  in  law.4 

1  Smith  v.  Chadwick,  9  A.C.,  p.  201. 

2  He  was  obviously  unconscious  of  this  in  Peek  v.  Derry,  14  A.C.  337  ;  Angus 
v.  Clifford,  1891,  2  Ch.  449,  and  Glasier  v.  Rolls,  42  Ch.D.  436.     Of  course,  if  he 
means  the  applicant  to  read  in  a  possible  sense,  different  to  the  sense  in  which  the 
statement  is  true,  he  is  clearly  fraudulent  (Moore  v.  Burke,  4  F.  and  F.  258  ; 
Cleveland  Iron  Co.  v.  Stephenson,  4  F.  and  F.  435,  436  ;   Smith  v.  Ouidwick,  9 
A.C.,  p.  201). 

3  These  submissions  are  culled  chiefly  from  the  following  cases  :  Smith  v.  Chad- 
wick,  cited  supra  ;  Arnison  v.  Smith,  41  Ch.D.,  pp.  359,  368,  372;  (where,  however, 
intended  fraud  was  held)  compared  with  Angus  v.  Clifford,  supra,  wherejthe  persons 
responsible  were  not  conscious  of  another  meaning ;  and  consider  Arkwright  v. 
Newbold,  17  Ch.D.,  p.  322  ;  Smith  v.  Chadwick,  20  Ch.D.,  pp.  73,  79,  80 ;  9  A.C., 
pp.  190,  201 ;  Bellairs  v.  Tucker,  13  Q.B.D.,  p.  576  ;  Greenwood  v.  Leather  Shod 
Wheel,  1900,  1  Ch.,  p.  434.     I  ought,  however,  to  notice  against  this  contention  the 
dictum  of  Lopes,  L.J.,  in  Glasier  v.  Rolls,  42  Ch.D.,  p.  461,  which  goes  far  beyond 
what  either  of  the  other  members  of  the  Court  said — neither  of  whom  were  prepared 
to  say  that  the  plaintiffs'  reading  was  the  natural  one — and  which,  as  I  venture 
respectfully  to  suggest,  misreads  (Peek  v.  Derry,  14  A.C.  337). 

4  This  position  is  absolutely  established  (Wilde  v.  Gibfon,  1  H.L.C.,  p.  633; 
Peek  v.  Gurney,  L.R.  6  H.L.,  pp.  409,  410  ;  Smith  v.  Chadwick,  9  A.C.,  p.  201  ; 
Derry  v.  Peek,  14  A.C.,  p.  365).     Fraud  popularly  connotes  evil  motive,  legally 
in  civil  cases  it  does  not ;  the  popular  connotation  has  sometimes  led  judges  through 
amiability  to  do  injustice  (Arnison  v.  Smith,  41  Ch.D.,  p.  368). 
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The  motive  for  deceit  may  even  in  a  sense  be  pervertedly  good ;  but 
a  pious  fraud  is  an  actionable  fraud  none  the  less. 

"II.  Similarly  if  there  be  several  senses  in  which  the  applicant 
may  read  the  statement,  all  superior  as  matter  of  construction,  to  that 
in  which  the  person  responsible  meant  it  to  be  read,  then  he  is  es- 
topped similarly  as  in  proposition  I.  from  denying  as  against  the  par- 
ticular applicant  the  particular  superior  sense  in  which  that  applicant 
read  the  prospectus. 

"  HI.  But  if  the  sense  in  which  the  applicant  reads  is  only  equally 
possible  with  that  in  which  the  person  responsible  reads,  then  no 
action  of  deceit  lies.  Here  is  ambiguity,  and  the  applicant  elects  the 
sense  in  which  he  reads :  which  he  has  no  right  to  do  without  respon- 
sible answer  to  further  inquiry." a 

The  above  suggestions  are  ventured  with  the  utmost  diffidence. 
But  as  a  practical  matter  not  to  correct  one's  statement,  when  con- 
scious that  it  might  fairly  be  read  in  another  sense,  is  an  act  of 
madness. 

There  are  certain  words  in  the  English  language  which  have  a 
popular  meaning  distinct  from  the  legal  meaning,  thus  "  issue " 
popularly  means  children,  legally,  "descendants".  In  all  such 
cases,  with  but  little  assistance  from  the  context,  the  popular  meaning 
may  prevail.  I  presume  that  in  case  of  use  in  a  prospectus  of  a  word 
having  a  different  legal  to  popular  connotation,  the  true  reading 
would  prima  facie  be  the  legal  sense  easily  giving  way  to  the  popular 
sense,  but  am  unable  to  cite  definite  authority  on  the  point.2  Again 
in  law  a  word  may  have  a  primary  meaning,  and  also  a  secondary 
meaning.  Thus  "lease"  in  a  contract  for  sale  while  it  may  legally 
include  underlease  prima  facie  means  a  "head  lease,"  and  is  not 
satisfied  by  an  "  underlease  " ; 3  but  any  statement  in  the  contract 
that  tells  an  ordinary  layman,  or  perhaps  a  skilled  lawyer,  that  what 
is  called  a  "lease"  is  really  an  "underlease,"  will  bind  the  par- 
chaser  to  accept  the  underlease.4  There  can  be  no  doubt  that  in 
a  prospectus  when  a  word  bears  both  a  primary  and  secondary  legal 
meaning,  the  construction  in  default  of  an  explanatory  context  will  be 
the  primary  legal  meaning.5 

1  Edgington  v.  FittMaurice,  29  Ch.D.  459,  cited  under  the  next  rule  (Hal- 
low* v.  Fernie,  3  Ch.,  p.  476;  Glasier  v.  Bolls,  42  Ch.D.  436). 

1  See,  however,  Glasifr  v.  Rolls,  42  Ch.D.,  p.  454. 

1  Madeley  v.  Booth,  2  De  O.  and  Sm.  718 ;  Deyfus  v.  Masters,  39  Ch.D.  110  ; 
Broom  v.  Phillips,  74  L.T.  459. 

*  Cf.  Broom  v.  Phillips,  tupra,  with  Camberwell,  etc.  v.  Holloway,  18  Ch.D. 
754. 

•  See,  however,  Glasier  v.  Rolls,  42  Ch.D.,  p.  454. 
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"  Eule  IV.  Where  the  words  are  capable  of  two  or  more  mean- 
ings, and  more  than  one  of  those  meanings  would  be  more  natural  a 
meaning  than  the  meaning  which  the  authors  of  the  prospectus  seek 
to  place  on  it,  then  the  applicant  must  allege  and  prove  in  what 
sense  he  took  the  meaning,  and  that  in  that  sense  the  words  are 
untrue." 

This  rule  must  be  read  in  connexion  with  the  first  rule  stated 
above.  The  principle  of  this  rule  is  clearly  established.  Thus  where 
a  prospectus  stated  that  the  ironworks  would  then  produce  at  the  rate 
of  1500  tons  per  week  or  about  75,000  tons  per  annum  ;  that  the  pres- 
ent value  of  the  turn-over  or  output  of  the  entire  works  was  £1,000,000 
per  annum ;  it  was  held  that  as  the  meanings  might  be  many,  it  lay 
on  the  applicant,  the  plaintiff  in  an  action  of  deceit,  to  allege  and 
prove  in  what  sense  he  read  the  prospectus.1  Otherwise  it  was  im- 
possible for  him  to  say  that  he  relied  upon  the  statement. 

It  must  not,  however,  be  supposed  that  if  the  author  honestly 
meant  the  prospectus  to  be  read  in  one  sense,  that  the  applicant  can 
maintain  an  action  of  deceit  or  under  section  84  of  the  Act,  because 
he  reads  it  in  another  sense ;  where  his,  the  applicant's,  reading  is  not 
the  more  natural  sense  of  the  prospectus. 2 

Thus  inasmuch  as  the  words  "debenture  bonds"  does  not 
necessarily  import  that  their  payment  is  secured  on  property,  as  dis- 
tinct from  their  being  a  mere  acknowledgment  of  indebtedness : 3  it 
was  held  that  one  who  had  applied  for  "debenture  bonds"  in  the 
belief  that  they  were  secured  on  the  company's  property  could  not 
maintain  an  action  o'f  deceit,  when  the  bonds  were  in  fact  mere  ac- 
knowledgments of  indebtedness. 4  Whether  or  not  on  such  a  case  of 
ambiguous  prospectus  (the  applicant's  reading  not  being  the  more  natural 
reading)  the  applicant  could  rescind  would  be  more  doubtful.  The 
company  might  not  be  able  to  get  a  decree  for  specific  performance 
against  the  applicant ; 5  but  this  is  not  the  same  thing  as  rescission. 8 
In  the  particular  case  of  the  "debenture  bonds"  specified  above,  it 
should  seem  that,  had  the  applicant  applied  in  time,  he  could  have 
got  a  declaration  of  no  contract  at  all,  on  the  ground  of  common  mistake, 
as  to  the  very  subject  matter  of  the  contract :  the  company  thinking 

'  Smith  v.  Chadwick,  20  Ch.D.,  pp.  64,  74 ;  9  A.C.,  pp.  190  et  seq. 

2  Where  it  is,  see  under  the  last  stated  rule. 

3  British  India,  etc.  v.  Commissioners,  etc.,  7  Q.B.D.,  pp.  172,   173;  Levy  v. 
Abercorris,  37  Ch.D.,  p.  264. 

4  Edgington  v.  FitzMaurice,  29  Ch.  D.  459 ;  cf.  Glasier  v.  Rolls,  42  Ch.,  D.436. 

5  Swaisland  v.  Dearsley,  29  Beav.  430,  "Farrer  Conditions,"  pp.  33-6. 

6  Recission  precludes  the  remedy  at  law  as  it  tears  up  the  contract. 
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they  were  selling  mere  acknowledgments  of  indebtedness,  he  thinking 
he  was  buying  bonds  with  security.1 

If,  however,  there  be  several  possible  meanings  all  more  natural 
than  that  suggested  by  the  author  of  the  prospectus,  it  is  immaterial 
that  some  of  the  applicants  take  one,  and  other  applicants  other  of 
those  more  natural  meanings. - 

"  Rule  V.  Where  the  prospectus  is  issued  before  incorporation  of 
the  company  and  it  is  plain  on  the  face  of  it  that  that  is  the  fact, 
words  of  present  or  past  tense  may  be  read  in  the  future  tense ;  the 
prospectus  being  intended  to  represent  what  the  state  of  things  will 
be  when  the  company  is  formed." 

Thus  in  such  a  case  a  statement  that  the  company  "has  been 
formed  "  can  only  mean  is  proposed  to  be  formed.  The  preliminary 
character  of  such  a  prospectus  is  to  be  remembered,  and  unless  it 
distinctly  refers  to  what  is  actually  existing  at  the  time,  it  must  be 
taken  to  represent  what  will  be  the  state  of  things  when  the  company 
is  formed.  Thus  in  such  a  case  the  statement  that  the  company  would 
commence  operations  with  six  twinscrew  steamships  of  a  specified 
power,  etc.,  could  not  represent  that  the  company  already  possessed, 
or  had  contracted  for  the  ships. 3 

"  Rule  VI.  That  only  is  to  be  read  for  the  applicant  on  which  he 
really  relied." 

If  then  a  circular  be  sent  out  which  reaches  the  applicant,  only 
after  he  has  applied  on  the  prospectus,  the  applicant  is  not  entitled 
to  rely  on  it  *  unless  he  shows  that  but  for  such  circular  he  would 
have  withdrawn  his  application.  So  of  course  though  a  circular  has 
generally  been  sent  out  with  the  prospectus  the  applicant  cannot  rely 
on  the  circular  unless  he  has  received  it  or  otherwise  seen  it  .5  Pro- 
spectuses often  now  include  covering  letters,  circulars,  slips,  etc.,  all 
these  would  be  part  of  the  prospectus. 6 

1  Raffle.t  v.  Wicklehans,  2  H.  and  C.  904  ;  Kennedy  v.  Panama ,  L.R.  2  Q.B. 
580;  "  Farrer  Conditions,"  pp.  51-3. 
*Arnison  v.  Smith,  41  Ch.D.  848. 

*  Hallnwx  v.  Fernie,  3  Ch.,  p.  475;  Jennings  v.  liroughton,  5  DC  9  M.  and  G., 
p.  185;  Karberg's  Case,  1892,  3  Ch.,  p.  11. 

4 Smith  v.  Chadwick,  20  Ch.D.,  pp.  62,  63,  70,  71  ;  9  A.C.,  p.  197. 
•Gf<m«r  v.  Rullt,  42  Ch.D.,  p.  445. 

*  Whothar  it  is  statutory,  i.e.  within  auction  285  or  not — see  definition  section 
285  and  Chapter  n.  (Dringbuier  v.  Wood,  1899, 1  Ch.  833 ;  Dcrry  v.  Peek,  87  Ch.D. 
541  ;  Glatif.rv.  Itoll*,42  Ch.D., p.  445).    Andof  course  if  copies  of  Journals  be  quoted 
in  the  prospectus  the  prospectus  adopts  the  etatements  BO  quoted  (Scott  v.  Snyder, 
etc.,  66  L.T.  278;  67  L.T.  104).     Marginal  notes  will  also  be  read  according  to 
their  true  intention  (Mnore  v.  Explo*w«n,  etc.,  56  L.J.  Q.B.  285;  re  Dunlop,  etc., 
66  L  J.  Ch.  25). 
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Frequently  a  formal  prospectus  with  application  form  attached  is 
advertised  in  one  part  of  a  newspaper,  and  flourishing  statements,  not 
repeated  in  the  formal  prospectus,  are  advertised  in  another  part 
thereof.  The  object  of  the  outside  advertisements  is  obviously  to  get 
the  public  to  apply,  while  the  authors  hope  to  be  able  to  say  that  the 
application  form  referring  only  to  the  formal  prospectus,  the  applicant 
is  not  entitled  to  rely  on  ,the  outside  advertisement. 

This  sort  of  fraud  is  referred  to  ante.1  Fraud  rips  up  all  trans- 
actions and  so  ripping  up  destroys  any  clause  intended  to  cover  the 
fraud,  the  very  object  in  such  a  case  of  the  application  form.2  No 
man  can  contract  himself  out  of  the  consequences  of  his  own  fraud.3 

Of  course  such  an  occurrence  might  be  bona  fide,  and,  the  mis- 
statements  in  the  advertisement  not  repeated  in  the  prospectus,  might 
be  honest ;  in  that  case,  though  rescission  might  be  obtained,4  a  common 
law  action  of  deceit  would  not  lie,  but  one  conceives  that  the  fact  that 
they  are  omitted  from  the  actual  prospectus  raises  a  presumption 
against  their  honesty  ;  else  why  are  they  omitted  ? 

"  Eule  VII.  The  prospectus  is  read  as  continuing  its  representa- 
tions down  to  the  date  of  allotment ;  if  then  a  statement  originally 
true  becomes  prior  to  that  date  by  matter  subsequent  to  the  issue  of  the 
prospectus  untrue  to  the  company's  knowledge,  the  applicants  must 
be  undeceived."  5 

"  Eule  VIII.  Contemporaneous  or  subsequent  circulars,  letters,  ad- 
vertisements, etc.,  may  in  certain  circumstances  be  read  to  construe 
the  prospectus  proper6  against  or  for  the  particular  applicant." 

It  has  been  said  that  though  the  applicant  does  not  receive  the 
circular  himself,  yet  if  the  circular  was  sent  out  generally  with  the 
prospectus  it  may  be  read  as  against  him  to  construe  the  prospectus.7 
I  venture  to  doubt  this ;  the  applicant  does  not  know  of  the  circular, 
he  could  therefore  not  rely  on  it,  and  how  could  he  be  bound  by  it  ? 

The  rule  is  one  of  general  law,  see  "Elphinstone  on  Deeds,"  6,  7  ; 
on  the  same  principle  contemporaneous  articles  can  explain  an  am- 
biguity in  the  Memorandum  of  Association  (Buckley,  7,  12). 

1  Pp.  12,  13.  See  especially  Andrews  T.  Moekford,  1896,  1  Q.B.  372 ;  ex  parte 
Brockwell,  26  L.J.Oh.,  pp.  861,  862,  and  as  to  the  right  to  rescind  in  such  a  case 
ex  parte  Comber,  4  T.L.B.  429. 

•'Pearson?. Dublin  Corporation,  1907,  A.C.,pp.  354,  356,  360,  362,  365;  Mac- 
leay  v.  Taite,  1906,  A.C.,  pp.  27,  34  ;  Greenwood  v.  Leather,  etc.,  1900, 1  Ch.,  p.  431 ; 
Tullis  v.  Jacson,  1893,  2  Ch.,  p.  444;  cf.  also  the  cases  on  abridged  prospectus 
{White  v.  Haymen,  1  Cab.  and  El.  101 ;  Army,  etc.  v.  Craig,  3  T.L.B.  227). 

3  Pearson  v.  Dublin  Corporation,  supra.  4  See  note  1. 

8  See  next  chapter.  6  Bellairs  v.  Tucker,  13  Q.B.D.,  p.  577. 

7  Olasier  v.  Bolls,  42  Ch.D.,  p.  445. 
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The  circular  must,  however,  be  part  of  the  same  transaction  as  the 
prospectus  proper  whether  or  not  it  be  of  identically  the  same  date, 
and  must  emanate  from  the  same  persons  as  issue  the  prospectus  ; 
what  A,  B,  and  C  may  have  said  in  one  document,  cannot  be  ex- 
plained by  A  alone  in  a  document  even  contemporaneous  with  the 
first,  unless  in  reality  all  the  documents  make  but  one  document.1 

Of  course  the  circular,  even  though  not  part  of  the  other  prospectus, 
will  often  amount  to  a  prospectus  itself,  binding  those  who  issue  it 
either  as  one  in  itself,  or  as  incorporating  the  prospectus. 

"  Rule  IX.  The  actual  construction  of  the  prospectus  where  there 
is  a  jury  is  for  the  Judge,  not  for  the  jury."  2 

But  where  the  prospectus  is  ambiguous,  capable  of  two  senses,  as 
the  Judge  holds,  then  whether  or  not  those  responsible  intended  it  to 
be  read  by  the  applicant  in  the  sense  in  which  so  read  they  knew  it 
to  be  false,  is  for  the  jury.3 

1  Smith  v.  Chadwick,  20  Ch.D.  62,  63,  70,  71 ;  Bellairs  v.  Tucker,  13  Q.B.D., 
p.  577. 

8  Moore  v.  Explosives,  etc.,  56  L.J.,  Q.B.  235  ;  Cleveland  Iron  Co.  v.  Stephen- 
son,  4  F.  and  F.,  pp.  437,  438. 

3  Moorev.  Burke,  4  F.  and  F.  258  ;  Cleveland  Iron  Co.  v.  Stephenson,  4  F.  and 
F.,  pp.  435,  436. 


CHAPTER  VIII. 

FACTS  TRULY  STATED  BECOMING  UNTRUE  BEFORE  ALLOTMENT: 
AND  OF  CORRECTION  OF  PROSPECTUS. 

ANY  representation  made  in  a  prospectus  remains  as  against  the  ap- 
plicant to  the  company  under  that  prospectus  alive  down  to  the  date 
of  allotment  under  that  prospectus,1  but  no  longer,  and  a  resolution 
to  allot  may  perhaps  amount  to  an  allotment  within  this  rule.2 

It  follows  that  if  a  material  statement,  true  at  the  date  of  pro- 
spectus, by  matter  subsequent  becomes  untrue  by  the  date  of  allot- 
ment, it  is  the  bounden  duty  of  those  responsible  for  the  prospectus, 
if  they  know  of  the  change  in  circumstances,  to  acquaint  the  applicant 
with  the  change.3  It  is  advisable,  too,  that  the  applicant  should  in 
any  such  case  be  also  told  that  he  can  have  his  application  money 
back  if  he  desires.4  If  the  applicant  is  not  undeceived  he  can  un- 
questionably rescind  his  contract  if  he  relied  on  the  statement  and  if 
it  is  material.  The  question  has  most  frequently  arisen  in  the  case  of 
persons  named  as  directors  in  the  prospectus  who  have  retired  before 
allotment ;  but  these  cases  are  illustrations  merely  of  a  general  prin- 
ciple of  law.5  If,  however,  the  applicant  received  such  an  undeceiv- 
ing notice  he  must  act  promptly  if  he  desires  to  rescind,  by  calling  for 
return  of  his  application  money  and  cancellation  of  the  allotment, 
otherwise  he  will  be  precluded  from  rescission.  If  the  question  arose 

1  Anderson's  Case,  17  Ch.D.  373 ;  re  Scottish  Petroleum  Co.,  23  Ch.D.  413  ; 
re  Kent  County  Gas,  etc.,  95  L.T.  756 ;  Aaron's  Reef  v.  Twiss,  1896,  A.C.,  p.  289  ; 
Act  of  1908,  section  84  (a). 

2  Arkwright  v.  Newbold,  17  Ch.D.  301,  pp.  307,  315,  sed  qu.     Must  not  the 
date  rather  be  the  time  when  the  applicant,  either  by  the  company  or  otherwise,  is 
informed  that  his  offer  is  accepted  ?  (Pellatt's  Case,  2  Ch.  527,  p.  535  ;  Gunn's 
Case,  3  Ch.  40  ;  Levita's  Case,  3  Ch.  36  ;  Buckley,  56).     Note  that  the  observations 
of  the  L.JJ.  in  Arkwright  v.  Newbold,  17  Ch.D.,  p.  315,  are  directed  to  a  difference 
between  an  action  for  deceit  and  for  rescission. 

J  Cases  in  notes  (1)  and  (2)  supra;  Traill  v.  Baring,  4  De  9  J.  and  S.,  p.  318, 
4  See  Arnison  v.  Smith,  41  Ch.D.  348.     For  the  purpose  of  precluding  rescission 

this,  though  fair,  is  not  necessary ;  but  even  so  it  has  the  advantage  of  precluding 

the  allottee  from  requiring  time  to  consider  his  legal  position. 

6  Davies  v.  London  and  Provincial,  etc.,  8  Ch.D.,  p.  475  ;  Reynell  v.  Sprye,  1 

De  G.  M.  and  G.,  pp.  703,  704,  709.     An  immaterial  alteration  in  the  articles  need 

not  be  noticed  (Lyon's  Case,  35  Beav.,  p.  46). 
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on  retirement  of  a  person  named  in  the  prospectus  as  a  director,  no 
doubt  the  applicant  would  be  entitled  to  a  reasonable  time  to  inquire 
from  that  director  as  to  why  he  had  resigned.1  Indeed  in  all  cases 
he  would  probably  be  allowed  a  reasonable  time  to  consider  whether 
he  should  rescind  or  not. 

The  loss  of  the  right  to  rescind  against  the  company  is  no  bar  to 
an  action  against  those  responsible  for  the  prospectus.  The  question 
as  to  whether  or  not  an  action  of  deceit  at  common  law,  would  lie  on 
a  statement  originally  true,  but,  to  the  knowledge  of  those  responsible 
for  the  prospectus,  falsified  before  allotment  by  matter  subsequent  to 
issue,  is  still  of  importance.  For  though  by  section  84  (1)  (a)  it  is 
made  clear  that  there  would  be  a  liability,  whether  there  was  fraud 
or  not,  when  the  prospectus  was  a  "  statutory  "  prospectus,  yet  the 
prospectus  may  not  have  been  "statutory,"  as  by  not  being  issued  to 
the  public,  or  as  being  that  of  a  foreign  company;'2  in  which  case 
the  common  law  only  applies.  Now  it  cannot  be  denied  that  on  the 
cases  cited  above  there  is  a  duty  on  those  responsible  for  the  pro- 
spectus to  disclose  the  change.3  That  being  so,  Lord  Blackburn  has 
suggested  that  where  there  is  a  duty  to  disclose,  mere  silence  would 
amount  to  fraud ; 4  but  the  dictum  did  not  occur  in  a  case  in  which 
the  statement  was  originally  true ;  and  I  conceive  that  he  must  have 
meant  to  limit  the  proposition  to  a  case  where  silence  is  deliberately 
kept  with  a  view  to  deceive.  It  seems  impossible  to  attribute  fraud 
to  men  who  have  made  a  statement,  true  at  the  time,  but  which  has 
subsequently  become  untrue,  merely  on  their  keeping  silence ;  unless 
you  can  go  further  and  show  that  having  their  minds  present  to  the 
fact  of  the  change  they  deliberately  keep  silence  in  order  to  deceive 
the  applicant.  In  the  latter  case  one  may  say  in  effect  that  they  con- 
tinue the  representation  with  a  view  to  deceive.  But  such  view  and 
intention  will  not  as  a  rule  be  gathered  from  the  mere  fact  that  they 
have  gone  to  allotment  without  undeceiving  the  applicant.5 

But  though  in  such  case  they  may  escape  the  stigma  of  fraud,  it 
does  not  necessarily  follow  that  they  can  escape  an  action  at  common 
law  for  damage  done  to  the  applicant  by  neglect  of  their  duty  to  him 

1  See  re  Scottish  Petroleum,  23  Ch.D.  413.  J  See  ante,  Chap.  n. 

•See  also  Edwards  v.  Macleny,  Cooper,  p.  316  ;  Dalby  v.  Pullen,  1  R.  and  M., 
p.  310. 

4  Drownlie  v.  Campbell,  5  A.C.,  p.  950  ;  cf.  per  Fry,  J.,  Arkwright  v.  Newbold, 
17  Ch.D.,  pp.  810,  311 ;  per  Lord  Cranworth,  Reynell  v.  Sprye,  1  De  G.  M.  and  G., 
p.  709 ;  per  Lords  Watson  and  Macnaghten,  Bentinck  v.  Fenn,  12  A.C.,  pp.  666, 
671. 

»  See  per  Kay,  J.,  re  Scottish  Petroleum,  23  Ch.D.,  p.  419 ;  Arkwright  v.  New- 
b»ld,  17  Ch.D.  325,  329. 
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in  their  not  having  undeceived  him  and  his  consequently  having  ac- 
cepted the  allotment. 

So  far  we  have  dealt  with  correcting  a  prospectus  originally  trite,  but 
falsified  by  matter  subsequent  occurring  prior  to  the  resolution  to  allot. 
Where,  however,  the  statement  is  originally  untrue,  though  its  untruth 
is  not  then  known  to  those  responsible  for  it,  there  can  be  no  real 
question,  but  that  if  they  discover  its  untruth,  prior  to  the  resolution 
to  allot,  they  commit  in  maintaining  silence  a  fraud,  for  which  a  com- 
mon law  action  of  deceit  would  lie.1  Of  course  also  where  the  pro- 
spectus is  statutory  they  come  under  the  liability  of  section  84,  see 
section  84  (1)  (a). 

Where  those  responsible  have  either  originally  stated  a  falsehood 
knowingly,  or  having  stated  it  innocently  have  discovered  its  falsity 
prior  to  the  resolution  to  allot,  and  they  are  mad  enough  to  go  to  al- 
lotment ; 2  they  should  most  clearly  and  lucidly  explain  the  falsity  of 
the  representation,  and  offer  return  of  the  applicant's  money  and 
cancellation  of  the  allotment. 

No  tricky  correction  will  avail,  nor  is  that  correction -sufficient 
which  would  merely  tell  a  skilled  lawyer  that  the  representation  was 
false.  Thus  a  prospectus  falsely  stated  that  £200,000  of  the  capital 
had  been  "subscribed"  ;  but  this  sum  in  fully  paid  shares  was  as  a 
fact  to  be  issued  to  the  vendor  to,  and  works  contractor  with,  the  com- 
pany in  payment  of  the  purchase  price  and  for  the  works.  A  circular 
was  sent  to  each  shareholder  in  which,  hidden  in  a  mass  of  other 
matter,  was  a  statement  which  to  a  skilled  lawyer  would  have  corrected 
the  misrepresentation ;  but  no  offer  of  return  of  the  money  was 
contained.  It  was  held  that  those  allottees,  who  had  gone  on  paying 
the  company,  and  consequently  could  not  rescind,  had  their  action  of 
deceit  at  common  law ;  and  that  the  damages  could  not  be  reduced 
because  they  had  not  rescinded  after  receipt  of  the  circular.3 

An  undeceiving  circular,  if  indeed  allotment  is  made  at  all  (and 
allotment  must  not  be  made  where  the  prospectus  is  statutory,  see 
supra),  should  be  physically  annexed  to  the  letters  of  allotment.  The 
object iof  this  is  to  make  it  practically  certain  that  if  the  allottee  receives 

1  Bjownlve  v.  Campbell,  5  A.C.,  p.  950;  Aaron's  Reef  v.  Twiss,  1896,  A.C., 
p.  289  ;  Henderson  v.  Lacon,  5  Eq.,  p.  261 ;   Weir  v.  Bell,  L.R.  3  Ex.D.,  p.  248  ; 
"  Farrer  on  Conditions,"  p.  49. 

2  Where  the  prospectus  is  statutory  they  cannot  go  to  allotment  at  all ;  other- 
wise section  84  (i)  would  render  them  liable,  for  section  84  (iii)  requires  each  director, 
etc.,  if  he  would  in  such  case  escape  liability,  prior  to  allotment,  to  withdraw  his 
consent  to  the  prospectus,  and  give  public  notice  of  such  withdrawal  and  of  his 
reasons  for  withdrawal,  see  post,  pp.  132-134. 

3  Arnison  v.  Smith,  41  Ch.D.  348. 
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it,  he  will  read  it.  It  has  been  stated  that  if  it  be  proved  that  the  circular 
reached  his  possession  it  will  be  presumed  that  he  read  it.1  The  case 
•cited,  however,  deals  with  rescission  only,  a  right  soon  lost,  and  was 
in  fact  a  case  of  directors'  reports  issued  long  after  allotment.  I  fail 
to  see  why  a  person  should  necessarily  be  presumed  to  read  a  casual 
-correcting  circular ;  he  cannot  anticipate  a  correction  being  necessary. 
The  onus  of  proof  that  the  applicant  received  in  fact  a  correcting 
•circular  would  lie  on  those  responsible  for  the  prospectus ;  very 
special  articles  would  be  required  to  shift  the  onus,  as  a  correcting 
•circular  is  not  part  of  a  company's  ordinary  business.2  A  correcting 
-circular  cannot  be  a  condition  "  purporting  to  affect "  an  allottee  with 
notice  of  anything  not  specifically  stated  in  the  prospectus  within 
•section  81  (4)  and  so  void.  If  it  is  effective  at  all  it  actually  corrects 
a  misstatement. 

We  may  conclude  this  chapter  by  saying  that  a  man  cannot  expect 
representations  to  remain  subsisting  for  ever.  If  for  instance  a  named 
director  retires  after  allotment,3  or  a  change  occurs  after  allotment,  not 
in  pursuance  of  legal  obligation  or  understanding  before  allotment,  the 
applicant  has  no  complaint.4 

1  Palmer  Companies,  8th  ed.,  p.  201 ;  citing  Scholey  v.  Venesuela,  etc.,  9  eq. 
266  n.  ;  and  see  Stevens  v.  Hoare,  20  T.L.B.  407. 

3  Re  London  and  Staffordshire,  etc.,  24  Ch.D.  149. 

3  Anderson's  Case,  17  Ch.D.,  p.  377  ;  cf.  Barnes  v.  Pennell,  2  H.L.C.,  p.  523; 
New  Brunswick,  etc.  v.  Conybeare,  9  H.LC.  711. 

*Arkwright  v.  Newbold,  17  Ch.D.  301,  pp.  307,  315 ;  section  84  (1)  (a). 


PART  II. 

REQUIREMENTS  OF  THE  ACT  OF  1908  AS  TO  STATU- 
TORY PROSPECTUSES. 

CHAPTER  IX. 

REQUIREMENTS  OF  SECTION  72. 

IN  the  first  part  we  treated  of  the  law  applicable  equally  to  "  statu- 
tory "  and  "  non-statutory  "  prospectuses ;  in  this  part  we  treat  of  the 
special  requirements  imposed  by  the  Act  of  1908  on  the  issue  and 
form  of  "  statutory  "  prospectuses. 

The  first  section  dealing  with  the  matter  is  section  72  under  the 
heading  of  "Appointment,  Qualification,  etc.,  of  Directors".  This 
section  applies  only  to  a  statutory  prospectus  issued  by  or  on  behalf 
of  the  company,  i.e.  after  its  incorporation :  and  not  even  then  if  the 
company  is  either  a  private  company,  or  the  prospectus  is  issued  after 
a  year  from  the  time  when  the  company  is  entitled  to  commence 
business. 

It  enacts  as  follows : — 

SECTION  7'2  (1). 

"  A  person  shall  not  be  capable  of  being  appointed 
a  director  of  a  company 2  by  the  articles,  and  shall 
not  be  named  as  a  director  or  proposed  director  of  a 
company  in  any  prospectus  issued  by  or  on  behalf 
of  the  company  or  in  any  statement  in  lieu  of  pro- 
spectus filed  by  or  on  behalf  of  a  company  unless  before 
the  registration  of  the  articles  or  the  publication  of  the 
prospectus  or  the  filing  of  the  statement  in  lieu  of  pro- 
spectus as  the  case  may  be  he  has  by  himself  or  by  his 
agent  authorized  in  writing. 

1  Ante,  pp.  17,  21.  a  P.  19. 
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"  (1)  Signed  and  filed  with  the  Kegistrar  of  Companies 
a  consent  in  writing  to  act  as  such  director,  and 

"  (2)  Either  signed  the  memorandum  for  a  number  of 
shares  [stock  ?]  not  less  than  his  qualification  (if  any) 
or  signed  and  filed  with  the  Registrar  a  contract  in  writ- 
ing to  take  from  the  company  and  pay  for  his  qualifica- 
tion shares  [stock  ?]  (if  any)." 

The  expression  "issued  by  or  on  behalf  of  a  company"  shows 
that  this  section  does  not  apply  to  a  prospectus  issued  before  the 
company's  incorporation,1  equally  it  shows  that  it  does  not  apply  to  a 
prospectus  issued  by  a  purchaser  of  the  company's  shares  who  is  re- 
selling the  same  to  the  public. 

The  date  of  publication  of  the  prospectus  will  be  taken  in  default 
of  proof  to  the  contrary  to  be  the  date  which  section  80  (1)  requires 
to  be  placed  on  the  prospectus. 

The  first  directors  are  usually  appointed  by  the  articles,  but  if  the 
articles  do  not  appoint  them  the  subscribers  can  do  so  unless  Table  A, 
article  68,  is  excluded.  The  Act  does  not  require  a  director  to  have 
qualification,  except  that  if  Table  A,  article  70,  is  not  excluded,  the 
qualification  is  one  share. 

In  cases  to  which  the  section  does  not  apply,  it  seems  a  reason- 
able presumption  having  regard  to  the  generality  of  the  requirement 
of  a  qualification,  that  if  the  applicant  can  prove  that  the  alleged 
director  had  never  taken  a  share  in  the  company,  then  in  default  of 
evidence  to  the  contrary,  that  that  man  had  never  consented  to  be- 
come a  director.2 

Before,  however,  a  man  could  be  fairly  stated  in  a  prospectus  to 
have  authorized  his  name  being  given  as  a  director  or  proposed  director, 
it  is  necessary  to  show  that  he  had  consented  to  act  as  such  in  the 
particular  company  brought  out.  Thus  a  preliminary  consent  to  act 
as  a  director,  should  he  approve  the  particulars  of  the  company's 
formation,  will  not  warrant  the  statement  that  he  has  consented  to  act.3 
Those  cases  show  how  loth  the  Court  would  be  to  construe  his  letters 
to  the  promoter  before  incorporation  of  the  company  into  a  definite 
consent  to  act  in  the  company  when  formed. 

This  section  does  not  of  course  relieve  a  director  who,  though  he 
has  consented  to  act,  has  not  in  fact  filed  his  consent. 

« Pp.  17,  21. 

»  See  Blakt't  Cote,  84  Beav.  689 ;  Hallows  v.  Fernie,  3  Ch.,  p.  472. 

»  Wainewright'i  Cate,Q2  L.T.  80,  68  L.T.  429  ;  Karberg's  Case,  1898,  8  Ch.  1. 
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i  Section  72  continues  subsection  2,  "  On  the  applica- 
tion for  registration  of  the  memorandum  and  articles  of 
a  company  the  applicant  shall  deliver  to  the  Registrar 
a  list  of  the  persons  who  have  consented  to  be  directors 
of  the  company,  and  if  this  list  contains  the  name  of  any 
person  who  has  not  so  consented  the  applicant  shall  be 
liable  to  a  fine  not  exceeding  £50  ". 

This  is  the  only  express  penalty  given  for  breach  of  the  section. 
It  will  be  seen  that  this  clause  prescribes  no  express  penalty  if  the 
list  omits  to  contain  the  name  of  a  person  who  has  in  fact  consented 
to  act.  Suppose,  however,  that  the  prospectus  names  a  person  as  a- 
director  who  has  in  fact  consented  to  act  but  has  not  filed  the  re- 
quisite consent,  what  is  the  position  ?  It  seems  clear  that  the  di- 
rectors should  not  proceed  to  allotment,  and  should  return  the 
application  money  ;  otherwise,  knowing  of  the  fact,  they  have  committed 
and  aggravated  a  statutory l  offence  under  subsection  1. 

It  seems  reasonably  clear  that  in  such  a  case  the  company  could 
not  sue  the  allottee  who  applied  in  ignorance  of  the  breach  of  the 
section,  unless  such  a  time  had  elapsed  as  to  justify  the  notion  that 
the  allottee  had  waived  the  provisions  of  the  section  which  seem  to  be 
introduced  for  his  benefit  alone  so  far  as  issue  of  a  prospectus  is  con- 
cerned '2  and  would  therefore  be  capable  of  waiver.  But  if  the  allottee 
has  not  waived  the  Statute,  the  Courts  could  hardly  allow  their  pro- 
cedure to  be  invoked  to  enforce  a  contract  founded  in  disobedience  of 
the  Statute.3 

Section  72  continues  subsection  (3),  "This  section 
shall  not  apply  to  a  private  company  nor  to  a  prospectus 
issued  by  or  on  behalf  of  a  company  after  the  expiration 
of  one  year  from  the  date  at  which  the  company  is  en- 
titled to  commence  business  ". 

A  private  company  is  one  which  by  its  articles  does  three  things  :  (a) 
restricts  the  right  to  transfer  its  shares,  (b)  limits  its  members  to  fifty, 
joint  holders  counting  only  as  one,  (c)  prohibits  any  invitation  to  the 

1  For  which  the  company  and  directors  could  be  indicted,  see  Reg.  v.  Tyler,  1891, 
2  Q.B.  588  ;  re  London  and  N.E.  Banking  Co.,  1  De  G.  F.  and  J.,  p.  31. 

2  "  Hardcastle  on  Statutory  Law,"  3rd  ed.  270,  271 ;  cf.  Macleay  v.  Taite,  1906, 
A.C.  24. 

3  See  cases  cited,  "  Farrer  Conditions,"  201,  and  Finance,  etc.  v.  Canadian,  etc., 
1905,  1  Ch.,  p.  44. 
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public  to  subscribe  for  shares,  stock,  debenture,  or  debenture  stock  of 
the  company. l  The  fact  that  in  any  of  these  respects  it  does  in  actual 
fact  transgress  its  articles  does  not  cause  it  to  cease  to  be  a  private 
company.8 

A  company  which  invites  the  public  is  entitled  to  commence 
business  and  exercise  borrowing  powers  (unless  it  was  registered  be- 
fore 1  January,  1901)  only  if  the  shares  or  stock  to  be  wholly  paid  for 
by  cash  have  been  allotted  to  the  amount  of  the  minimum  stated 
in  the  prospectus,  and  each  director,  on  the  shares  to  be  taken  and 
paid  for  by  him  in  cash,  has  paid  a  proportion  equal  to  the  proportion 
on  shares  offered  to  the  public  of  application  and  allotment  money, 
and  a  statutory  declaration  to  that  effect  has  been  filed.  The  certifi- 
cate of  the  Registrar  that  the  company  is  entitled  to  commence  busi- 
ness is  conclusive  evidence  of  that  fact :  therefore,  when  drafting  a 
prospectus,  that  certificate  should  be  asked  for.3 

However  mistakably  or  wrongly  the  Registrar  gives  the  certificate 
that  the  company  is  entitled  to  commence  business,  the  certificate  is 
conclusive  for  all  purposes.4 

To  obtain  an  official  quotation  on  the  Stock  Exchange  amongst 
other  things  the  chairman  and  secretary  have  to  make  a  statutory  de- 
claration (1)  that  the  prospectus  complies  with  the  provisions  of  the  Act 
of  1908,  (2)  that  all  documents  required  by  the  Act  have  been  duly  filed 
with  the  Registrar  and  the  dates  of  filing.  Rule  151,  Appendix  36, 
A.  (i) ;  G.  (i)  and  (ii) ;  H.  (i) ;  K.  (i)  and  (ii)  ;  M.  (i)  and  (ii). 

1  Section  121.  a  Park  v.  Royalties  Syndicate,  1912,  1  K.B.  330. 

3  See  section  87  and  85  (2).       «  See  Peel's  Case,  2  Ch.  674 ;  Buckley,  pp.  30,  31. 


CHAPTEE  X. 
REQUIREMENTS  UNDER  SECTION  80  OF  THE  ACT. 

THE  Act  by  section  72,  having  required  in  certain  cases  of  "  statutory  " 
prospectuses  filing  of  the  directors'  consent  to  act  before  issue  of  the 
Company's  prospectus,  goes  on  by  section  80  to  make  evidence  to  the 
world  that  in  certain  cases  of  "  statutory  "  prospectus  the  directors 
named  in  the  prospectus  are  actually  responsible  for  the  prospectus  as 
it  is  issued,  and  to  require  preservation  of  a  copy  of  the  prospectus 
issued.1 

The  section  applies  to  all  "  statutory  "  prospectuses  issued  by  or 
on  behalf  of  a  company,  i.e.  after  incorporation  of  the  company,2  and 
also  to  all  "  statutory  "  prospectuses  issued  by  a  promoter  before  in- 
corporation of  the  company  ;  but  obviously  could  not  and  clearly 
does  not  extend  to  the  case  of  prospectuses  issued  by  a  purchaser  of 
the  company's  shares. 

This  section,  which  with  the  following  sections  down  to  and  inclu- 
sive of  saction  84  is  headed  "  Prospectus,"  is  as  follows : — 

"SECTION  80.  (1)  Every  prospectus  issued  by  or  on 
behalf  of  a  company  or  in  relation  to  any  intended 
company  shall  be  dated,  and  that  date  shall,  unless  the 
contrary  be  proved,  be  taken  as  the  date  of  publication 
of  the  prospectus. 

"  (2)  A  copy  of  every  such  prospectus  signed  by 
every  person  who  is  named  therein  as  a  director  or 
proposed  director  of  the  company  or  by  his  agent  au- 
thorized in  writing  shall  be  filed  for  registration  with 
the  Registrar  of  Companies  on  or  before  the  date  of  its 
publication,  and  no  such  prospectus  shall  be  issued  until 
a  copy  thereof  has  been  so  filed  for  registration. 

1  See  Chap.  m.  section  2,  as  to  proof  of  responsibility  for  non-statutory  pros- 
pectus ;  see  Chap.  xiv.  in  case  of  statutory  prospectus. 
*Ante,  pp.  17-36. 
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"  (3)  The  Registrar  shall  not  register  any  prospectus 
unless  it  is  dated  and  the  copy  thereof  signed  in 
manner  required  by  this  section. 

"  (4)  Every  prospectus  shall  state  on  the  face  of  it 
that  a  copy  has  been  filed  for  registration  as  required 
by  this  section. 

"(5)  If  a  prospectus  is  issued  without  a  copy  thereof 
being  so  filed  the  company  and  every  person  who  is 
knowingly  a  party  to  the  issue  of  the  prospectus  shall 
be  liable  to  a  fine  not  exceeding  £5  for  every  day  from 
the  date  of  the  issue  of  the  prospectus  until  a  copy  is 
so  filed." 

This  section  repeats  the  Act  of  1900,  section  9,  as  amended  by  the 
Act  of  1907,  section  3. 

The  date  of  the  publication  of  the  prospectus  is  of  considerable  im- 
portance for  many  purposes  both  of  the  Act  of  1908  and  of  the 
general  law.  The  persons  named  as  directors  must  have  signed  and 
filed  their  consent  to  act,  and  have  become  bound  to  take  their  qualifi- 
cation shares  (see  section  72,  last  chapter)  before  that  date  ;  the  copy 
prospectus  has  to  be  filed  before  that  date,  section  80  (2) ;  the  pro- 
spectus has  to  state,  the  amounts  offered  for  subscription,  etc.,  within 
the  two  preceding  years,  section  81  (1)  (d)  ;  the  number  and  the 
amount  of  shares  and  debentures,  etc.,  issued  within  the  preceding 
two  years,  section  81  (1)  (e) ;  the  amount  paid  for  commission,  etc., 
within  the  preceding  two  years,  section  81  (1)  (h) ;  the  amount  paid 
to  promoters  within  the  preceding  two  years,  section  81,  (1)  (j )  ;  see 
also  section  81  (1)  (A;).  The  date  also  is  important  as  governing  the 
return  of  application  money,  for  non-compliance  with  the  requisites 
entitling  the  company  to  allot  section  85,  86.  It  is  also  of  import- 
ance on  the  general  law  1  apart  from  the  Act ;  for  it  dates  the  state- 
ments made  in  the  prospectus,  and  no  man  id  entitled  to  assume  that 
facts  stated  in  a  prospectus  of  some  time  back  necessarily  remain  un- 
altered by  the  lapse  of  time  *  unless  there  is  some  representation,  by 
some  one  duly  authorized,  express  or  implied  to  that  effect. 

It  will  be  seen  that  the  date  placed  on  the  prospectus  is,  prima 
facie,  to  be  taken  as  the  date  of  its  publication  unless  the  contrary  be 

1  New  Brunswick,  etc.  v.  Conybeare,  9  H.L.C.,  pp.  728,  729 ;  Bamet  v._ 
I'ennell,  2  H.L.C.,  p.  523. 


REQUIREMENTS    UNDER    SECTION    80    OF   THE   ACT.  69 

proved ;  and  that  the  prospectus  with  the  date  on  has  to  be  filed  on  or 
before  the  publication.  Where  the  date  placed  on  the  filed  prospectus 
for  any  reason  ante  dates  the  actual  publication  of  the  prospectus,  it 
will  be  most  advisable  for  all  purposes  of  computation  to  treat  the  two 
years'  limit  so  often  spoken  of  in  section  81  as  running  back  two 
years  from  the  date  actually  placed  on  the  prospectus,  and  thence 
continuing  till  actual  publication  ;  otherwise  the  applicant  will  be  able 
to  say,  "  you  misrepresented  the  date  of  publication,  I  naturally 
supposed  that  you  were  disclosing  all  that  section  81  requires  to  be 
disclosed  for  the  two  years  dating  back  from  that  date  ". 

The  signature  of  the  copy  to  be  filed  required  from  every  director 
or  proposed  director,  precludes  the  defence  so  often  attempted  to  be 
raised  in  old  days  by  any  particular  director,  that  he  himself  did  not 
authorise  the  publication.1 

No  issue  may  be  made  till  a  copy  of  the  prospectus  so  dated  and 
signed  has  been  filed ;  this  of  course  means  issue  to  the  public. 

A  heavy  fine  for  issuing  a  prospectus  without  a  copy  having  been 
filed  is  imposed  on  anyone  "  knowingly  a  party  to  the  issue  ".  A 
person  not  appointed,  or  not  having  agreed  to  be,  a  director  till  after 
the  issue,  would  not  by  his  merely  allotting  on  the  prospectus  issued, 
fall  within  the  liability,  under  any  doctrine  of  relation  back.2 

The  applicant's  rights  against  the  company  for  breach  of  this 
section  would  doubtless  be  similar  to  those  mentioned  in  the  last 
chapter  for  breach  of  section  72. 

The  express  fine,  however,  does  not  seem  to  exhaust  the  remedy 
in  criminal  law  against  the  company  which  apparently  could  also  be 
indicted  for  breach.3 

Possibly  the  applicant  might  in  certain  cases  have  some  relief 
against  the  Eegistrar  for  registering  a  prospectus  not  dated  and  signed 
as  required.4 

Proof  of  filing  the  copy  prospectus  is  required  to  obtain  an  official 
quotation  on  the  Stock  Exchange.6 

1  Chap.  in.  section  2,  post. 

*Hoole  v.  Speake,  1904,  2  Ch.,  p.  736;  Batey  v.  Keswick,  1901,  W.N.,  167  ; 
cf.  Burton  v.  Bevan,  1908  2  Ch.  240. 
*Heg.  v.  Tyler,  1891,  2  Q.B.,  p.  594. 
4  See  Peel's  Case,  2  Ch.,  p.  682.  *Ante,  p.  66. 


CHAPTER  XI. 
REQUIREMENTS  OF  SECTION  81. 

WE  have  seen  that  by  section  80  every  statutory  prospectus  issued  by 
or  on  behalf  of  a  company  or  in  relation  to  any  intended  company 
must  be  dated,  and  a  signed  copy  thereof  must  be  filed  prior  to  issue. 
We  now  consider  the  great  section  81  which  requires  the  particulars 
there  stated  under  section  1  (a)  to  (n)  inclusive  to  be  set  out. 

Section  81  (1)  is  as  follows :  "  Every  prospectus 
issued  by  or  on  behalf  of  a  company  or  by  or  on  behalf 
of  any  person  who  is  or  has  been  engaged  or  interested 
in  the  formation  of  the  company  must  state  "  the  parti- 
culars (a)  to  (n). 

Subsection  7,  given  in  full  below,  says' that  with  exception  of  cir- 
cular or  notice  to  existing  shareholders  or  debenture-holders  of  a  com- 
pany "  this  section  shall  apply  to  any  prospectus  whether  issued  on  or 
with  reference  to  the  formation  of  a  company  or  subsequently  ". 

11  Prospectus  "  and  "  a  company  "  are  defined,  section  285.  See 
Chapter  n.  for  the  definition  and  comments  thereon. 

It  is  clear  that  the  section  applies  to  all  "  statutory  "  prospectuses 
issued — 

(a)  By  or  on  behalf  of  a  company  after  incorporation ; l 

(b)  By  or  on  behalf  of  any  person  who  is  or  has  been  engaged  or 
interested  in  the  formation  of  the  company — this  includes  a  prospectus 
issued  before  incorporation  of  the  company  by  a  promoter — for  a  man 
is  not  engaged  in  forming  what  is  already  formed.2 

(c)  A  prospectus  issued  after  incorporation  by  such  a  promoter  re- 
selling the  shares  in  the  company  allotted  to  him  to  the  public. 

(d)  But  does  it  apply  to  a  prospectus  issued  by  a  purchaser  (him- 
self not  being  "  a  company  ")  of  shares  which  he  has  purchased  from 
the  company  and  resells  to  the  public  when  he  "  has  not  been  engaged 
or  interested  in  the  formation  of  the  company  "  ? 

Section  81  (1)  does  not  seem  to  include  this  latter  case,  and  on  its 

'Seep.  17.  »P.  86. 

(70) 
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true  construction  subsection  7  does  not  seem  to  enlarge  the  class  of  pro- 
spectuses mentioned  in  subsection  1,  but  only  to  make  clear  what  was 
in  reality  unnecessary  and  already  covered  by  subsection  1,  that  the 
dates  of  issue  of  the  class  comprised  in  subsection  1  are  immaterial. 

"Subsection  7.  This  section  shall  not  apply  to  a 
circular  or  notice  inviting  existing  members  or  de- 
benture-holders [debenture  stock  holders]  of  a  com- 
pany to  subscribe  either  for  shares  [stock]  or  for 
debentures  [debenture  stock]  of  the  company  whether 
with  or  without  the  right  to  renounce  in  favour  of 
other  persons,  but  subject  as  aforesaid  this  section  shall 
apply  to  any  prospectus  whether  issued  on  or  with  re- 
ference to  the  formation  of  a  company  or  subsequently  ". 

By  way  of  preliminary  we  may  state  that  the  section  following  in 
this  respect  the  decision  on  the  repealed  section  38  of  the  Act  of  1867  * 
does  not  of  its  own  inherent  force  give  any  right  of  rescission  against 
the  company  for  failure  to  disclose  what  is  statutorily  required  to  be 
disclosed.'2  What  it  does  do  of  its  own  inherent  force  is  to  give  a  right 
of  action  against  those  responsible  for  the  prospectus  under  subsection  6. 

Of  course,  however,  under  the  general  law  the  omission  of  a  thing 
by  this  section  required  to  be  disclosed  might  amount  to  a  mis- 
representation, if  the  fact  omitted  to  be  stated  would  if  stated  have 
qualified  anything  actually  stated.3  Such  a  misrepresentation  would 
entail  all  the  consequences  of  misrepresentation  independently  of  this 
section  including  right  of  rescission. 

The  matters  to  be  stated  are  as  follows,  and  to  obtain  official  quota  - 
tion  of  the  Stock  Exchange  amongst  other  things  proof  of  compliance 
with  the  requirements  of  this  section  is  required. 

"  SECTION  81  (1)  (a).  The  contents  of  the  memo- 
randum with  the  names,  descriptions,  and  addresses  of 
the  signatories  and  the  number  of  shares  [?  stock] 4  sub- 
scribed for  by  them  respectively ; 

1  Governs  Case,  1  Ch.D.  182. 

*Re  South  of  England,  1911,  1  Ch.  873;  re  Wimbledon  Olympia,  1910, 
ICh.  630.  3P.  46. 

4By  section  285  unless  the  contract  otherwise  requires  "  share  "  includes  "  stock," 
i.e.  obviously  stock  other  than  debenture  stock — except  where  a  distinction  between 
the  two  is  expressed  or  implied.  It  may  be  difficult  to  speak  of  a  "  number"  of  stock, 
but  till  the  question  is  decided  on  any  particular  section  it  is  well  to  assume  that 
"  share"  includes  "  stock". 
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"and  the  number  of  founders  or  management  or 
deferred  shares  [?  stock]  if  any  ; 

"and  the  nature  and  extent  of  the  interest  of  the 
holders  in  the  property  and  profits  of  the  company  and  " 

This  paragraph  practically  repeats  the  Act  of  1907,  section  2  (1) 
(a)  which  was  substituted  for  the  Act  of  1900,  section  10  (1)  (a) :  it  is 
enacted  by  subsection  5  that — 

"  Where  any  such  prospectus  as  is  mentioned  in  this 
section  is  published  as  a  newspaper  advertisement  it 
shall  not  be  necessary  in  the  advertisement  to  specify 
the  contents  of  the  memorandum  or  the  signatories 
thereto  and  the  number  of  shares  [?  stock]  subscribed  for 
by  them  " 

and  by  subsection  8  that  the  requirements  as  to  memorandum  and 
signatories  need  not  be  mentioned 

"  in  the  case  of  a  prospectus  issued  more  than  one  year 
after  the  date  at  which  the  company  is  entitled  to 
commence  business." 

But  the  newspaper  advertisement  must  state  the  founder's  shares, 
etc.,  and  the  interests  of  the  holders. 

The  first  exception  is  rigilly  confined  to  the  advertisement  in  the 
newspaper  ;  it  does  not  extend  to  any  circular  or  other  notice  ;  and 
the  formal  prospectus  itself  must  give  the  full  memorandum,  which  is 
as  a  rule  endorsed  in  the  fold.  There  can  be  no  doubt  that  endorse- 
ment in  the  fold  satisfies  the  section.2 

We  have  treated  above  Chapter  v.  on  variance  between  the  objects 
as  stated  in  a  prospectus  of  the  company,  and  the  actual  memoran- 
dum as  filed ;  and  we  have  seen  that  under  the  old  law  the  applicant 
had  speedily  to  acquaint  himself  with  the  memorandum,  the  charter 
of  the  company,  as  distinct  from  the  articles ;  and  that  as  a  conse- 
quence he  was  quickly  precluded  from  rescission  against  the  company 
for  any  such  variance. 

It  seems  reasonable  to  suggest  now,  that  if  a  promoter  issues  a 
statutory  prospectus  before  incorporation  of  the  company  setting  out 
the  proposed  memorandum,  which  he  afterwards  varies,  such  speedy 

1  P.  66,  as  to  this  date. 

1  Wanur  v.  Willlngton,  8  Drew,  p.  580 ;  Pierce  v.  Corfe,  L.B.  9  Q.B.,  p.  15. 
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acquaintanceship  with  the  true  memorandum  by  the  applicant  will 
not  be  required. 

There  is  no  definition  of  founders,  management,  or  deferred 
shares  ;  but  what  they  are  is  well  known,  and  the  interests  of  the 
holders  have  to  be  stated. 

"  SECTION  81  (1)  (6).  The  number  of  shares  [?  stock],  if 
any,  fixed  by  the  articles  as  the  qualification  of  a  director, 

"  and  any  provision  in  the  articles  as  to  the  remuner- 
ation of  the  directors  and  " 

This  repeats  the  Act  of  1907,  section  2  (1)  (b)  itself  substituted  for 
the  Act  of  1900,  section  10  (1)  (b). 

This  paragraph  has  no  application  to  a  prospectus  issued  more 
than  a  year  after  the  company  is  entitled  to  commence  business  (sub- 
section 8). 

In  default  of  articles  requiring  qualification,  the  qualification, 
unless  Table  A,  article  70  is  excluded,  is  one  share.  To  obtain  an 
official  quotation  on  the  Stock  Exchange,  the  articles  must  require  a 
qualification,  Eule  151,  Appendix  36,  A.  3,  B.  2. 

This  paragraph  does  not  say  that  the  shares  are  to  be  held  benefi- 
cially by  the  director,  or  as  a  sole  holding ;  all  it  requires  is  that  the 
number  of  shares  or  perhaps  amount  of  stock  requisite  to  qualify  shall 
be  stated.  The  idea  underlying  qualification  is,  however,  that  the  di- 
rectors shall  have  a  direct,  personal  inducement  properly  to  attend  to 
the  company's  business.1  If  then  the  articles  permit  a  joint  holding 
to  satisfy  the  qualification  it  would  be  wise  to  state  this  fact :  for  a 
joint  holding  rarely  connotes  beneficial  interests  in  the  holders  ;  and 
the  applicant  would  naturally  read2  the  prospectus  if  nothing  was 
said,  in  the  sense  that  the  qualification  was  satisfied  only  by  a  sole 
holding — which  is  more  likely  to  connote  beneficial  holding. 

Having  regard,  however,  to  the  fact  that  it  is  practically  impos- 
sible 3  for  the  company  to  tell  whether  there  is  or  is  not  a  trust  of  the 
holding,  and  that  a  requirement  to  hold  in  "  his  own  right  "  does  not 
necessarily  require  a  beneficial  holding 4  an  applicant  could  not  expect 
that  totidem  verbis  by  the  articles  a  beneficial  holding  was  required. 

1  Archer's  Case,  1892,  1  Ch.,  pp.  337,  341  ;  London  and  S.W.  Canal,  1911, 
1  Ch.  346. 

2 P.  51.  An  article  "that  each  director  shall  be  registered  holder  of  not  less 
than  twenty  shares  "  may  in  the  circumstances  of  the  constitution  of  the  company 
be  satisfied  by  a  joint  holding  (Grundy  v.  Eriggs,  1910,  1  Ch.  444). 

3  Act  1908,  section  17 ;  Buckley,  75. 

*Sutton  v.  English  and  Colonial,  etc.,  1902,  2  Ch.  502;  dist.  Boshock  Pro- 
prietary, etc.,  1906,  1  Ch.,  pp.  160,161. 
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A  qualification  in  debentures  or  debenture  stock  is  not  required  to 
be  stated.  The  articles  giving  remuneration  to  the  directors  are  as  a 
rule  and  wisely  set  out  in  extenso  near  the  end  of  the  prospectus. 
We  shall  see  that  under  section  81  (m)  all  gifts  by  promoters  to  di- 
rectors to  induce  them  to  act  or  qualify  and  all  interests  of  the  directors 
must  be  stated. 

"  SECTION  81  (1)  (r).  The  names,  descriptions,  and  ad- 
dresses of  the  directors  or  proposed  directors  and  " 

This  repeats  the  Act  of  1907,  section  2  (1)  (c)  itself  substituted 
for  the  Act  of  1900,  section  10  (1)  (c).  This  paragraph  has  no 
application  to  a  prospectus  issued  more  than  a  year  after  the  time  at 
which  the  company  is  entitled  to  commence  business. 

The  names  of  the  directorate  have  always  been  regarded  as  of  the 
most  material  significance,  and  if  their  names  have  been  inserted  with- 
out their  consent l  and  they  repudiate  the  position,'2  or  do  not  accept 
it,3  or  if  having  accepted  the  position  they  resign  before  allotment.4 
then  a  misrepresentation  is  made.  Some  names  are  of  such  import- 
ance in  the  kind  of  business  which  the  company  undertakes  that  the 
Court  would  at  once,  consider  the  misrepresentation  most  material, 
in  other  cases  the  applicant  would  have  to  prove  his  reliance  on  the 
particular  name.5 

The  Act  does  not  require  the  names  of  the  company's  solicitors  ta 
be  given  probably  because  in  fact  they  are  always  given.  To  anyone 
in  either  branch  of  the  legal  profession  those  names  would  be  of  the 
highest  importance. 

"  SECTION  81  (1)  (d).  The  minimum  subscription  on 
which  the  directors  may  proceed  to  allotment, 

"  and  the  amount  payable  on  application  and  allot- 
ment on  each  share  [?  stock], 

"  and  in  the  case  of  a  second  or  subsequent  offer  of 
shares  [?  stock]  the  amount  offered  for  subscription  on 
each  previous  allotment  made  within  the  two  preced- 
ing years  and  the  amount  actually  allotted  and  the 

'  P.  64. 

»  Karbeig's  Gate,  1892,  3  Ch.  1 ;   Wainewright's  Case,  62  L.T.  30,  G3  L.T.  429. 
»  Make's  Case,  84  Beav.  689  :  Hallows  v.  Fernie,  8  Ch.,  p.  472. 
« Anderson's  Case,  17  Ch.D.  878;    re  Scottish  Petroleum,  23  Ch.D.  418;  re 
Kent  County  Gas,  95  L.T.  756  ;  section  84  (1)  (a). 
•  P.  107. 
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amount  (if  any)  paid  on  the  shares  [?  stock]  so  allotted 
and  " 

This  repeats  the  Act  of  1907,  section  2  (1)  (d)  itself  substituted  for 
the  Act  of  1900,  section  10  (1)  (d). 

The  first  words  of  this  paragraph  show  that  the  minimum  has  no 
application  to  the  case  of  individual  purchasers  of  the  company's 
shares  though  they  have  been  promoters  of  the  company  reselling  the 
shares  to  the  public. 

To  understand  this  paragraph  so  far  as  regards  the  minimum  sub- 
scriptions it  is  necessary  to  read  sections  85  and  86  of  the  Act ;  but 
before  setting  out  those  sections  in  full  we  attempt  a  short  resum6  of 
them. 

First,  the  minimum  has  no  application  to  an  invitation  to  subscribe 
for  debentures  or  debenture  stock.  Secondly,  the  minimum  has  no  ap- 
plication to  any  allotment  "  of  shares  [?  stock]  subsequent  to  the  first 
allotment  of  shares  [?  stock]  offered  to  the  public  for  subscription  ". 

The  above  premised,  the  following  conditions  are  requisite  to 
enable  the  directors  to  allot  on  the  minimum  subscription  :  (1)  the 
amount  of  the  minimum  must  not  only  be  named  in  the  prospectus 
but  also  in  the  Memorandum  or  Articles  of  Association  and  each  must 
tally  with  the  other,  (2)  the  minimum  so  fixed  must  have  been  sub- 
scribed, (3)  the  amount  payable  on  application  (which  may  not  be 
less  than  5  per  cent)  must  have  been  paid  to  and  received  by  the 
company,  (4)  the  minimum  is  to  be  reckoned  exclusively  of  any 
amount  payable  otherwise  than  in  cash,  (5)  the  above  condition 
must  have  been  complied  with  on  or  before  expiration  of  40  days 
after  first  issue  of  the  prospectus. 

The  minimum  subscription  was  introduced  in  1900  :  at  common 
law  there  was  no  minimum  unless  that  fact  was  stated.  Thus  when 
the  capital  was  stated  to  be  15,000  shares  first  issue  10  000,  the  fact 
that  900  only  had  been  subscribed  founded  no  relief  to  the  ap- 
plicant.1 

Sections  85  and  86  are  as  follows : — 

Section  85  (1).  No  allotment  shall  be  made  of  any 
share  [stock]  capital  of  a  company2  offered  to  the 
public  3  for  subscription  unless  the  following  conditions 
have  been  complied  with,  namely  :— 

"  (a)  The  amount  (if  any)  fixed  by  the  memorandum 
or  articles  and  named  in  the  prospectus  as  the  minimum 

1 Lyon's  Case,  35  Beav.  646.  *Chap.  n.  'Ibid. 
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subscription  upon  which  the  directors  may  proceed  to 
allotment :  or 

'*  (b)  If  no  amount  is  so  fixed  and  named  then  the 
whole  amount  of  the  share  capital  so  offered  for  sub- 
scription 

has  been  subscribed  and  the  sum  payable  on  application 
for  the  amount  so  fixed  and  named  or  for  the  whole 
amount  offered  for  subscription  has  been  paid  to  and 
received  by  the  company." 

This  repeats  the  Act  of  1900,  section  4  (1). 

It  appears  to  be  sufficient  to  state  simply  what  is  the  minimum 
subscription  without  going  on  expressly  to  say  "  on  which  the  directors 
may  proceed  to  allotment  ".1  The  statement  as  to  a  minimum  may 
perhaps,  apart  from  the  particular  provisions  of  section  85  and  86,  be 
regarded  as,  at  common  law,  a  condition  precedent  to  any  contract  en- 
titling the  applicant  where  that  minimum  is  not  subscribed  to  rescis- 
sion.- The  section  applies  to  companies  registered  before  the  Act  of 
1900  as  well  as  after.3 

It  is  clear  that  in  England  at  all  events  before  allotment  the  com- 
pany must  receive  actual  and  absolute  payment :  if  then  cheques  are 
given  for  the  application  money  they  must  have  been  actually  honoured 
and  cleared  before  allotment.4 

In  Scotland  it  was  decided  that  an  allotment  made  after  cheques 
to  the  full  amount  had  been  received,  though  some  of  the  cheques, 
being  received  after  bank  hours,  were  not  honoured  till  the  next  day, 
all  cheques  being  in  fact  duly  honoured  was  good ;  it  was  also  stated 
that  payment  in  Scottish  bank-notes — not  apparently  legal  tender — 
would  be  good.  English  directors  should  not,  however,  allot  till  all 
cheques  have  been  cleared.5 

It  is  enough  that  from  the  articles  and  prospectus  as  applied 
to  the  facts  the  minimum  can  be  certainly  gathered.  Thus  articles 
stated  that  the  minimum  should  be  10  per  cent  of  the  shares  offered ; 
the  prospectus  had  the  same  statement,  and  showed  the  amount 
offered,  the  statement  was  held  to  be  sufficient."  But  it  is  clear  that 

»  West  Yorkshire  Darracq,  1908,  W.N.  231},  i5  T.L.R.  77. 

1  Finance,  etc.  v.  Canadian,  etc.,  1905,  1  Ch.,  p.  45.  'Ibid. 

*  Re  National  Motor,  1908,  2  Ch.  228 ;  Burton  v.  Bevan,  1908,  2  Ch.  240 ;  cf. 
Mean  v.  Western  Canada  Pulp,  etc.,  1905,  2  Ch.  853. 

*  Glasgow  Pavilion  v.  Mother-well,  6  l-'nist-r  116. 

West  Yorkshire  Darracq,  1908,  W.N.  286,  25  T.L.R.  77. 
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the  articles  must  tally  with  the  prospectus,  and  each  without  borrow- 
ing assistance  from  construction  of  or  reference  to  the  other,  must 
when  applied  to  the  facts  certainly  show  the  minimum.  A  statement 
that  the  company  will  go  to  allotment  on  so  many  shares  being  sub- 
scribed is  not  sufficient,  for  it  does  not  expressly  exclude  the  company 
going  to  allotment  on  less ;  a  statement  as  to  the  minimum  should  be 
express.1 

"  Section  85,  subsection  2.  The  amount  so  fixed 
and  named  and  the  whole  amount  aforesaid  shall  be 
reckoned  exclusively  of  any  amount  payable  otherwise 
than  in  cash  and  is  in  this  Act  referred  to  as  the  minimum 
subscription." 

This  repeats  Act  of  1900,  section  4  (2). 

This  subsection  clearly  defines  "  the  minimum  subscription  "  and 
as  section  85  refers  only  to  share  or  stock  capital,  it  is  clear  that  the 
minimum  does  not  apply  to  debentures  or  debenture  stock. 

The  reference  is  of  course  to  section  81  (1)  (d).  It  seems  clear 
that  applications  by  directors  for  their  qualification  shares  should  not 
be  counted  towards  the  minimum,  as  was  done  in  one  case.2  Further,, 
shares  applied  for  by  the  directors  or  their  friends  before  issue  to  the 
public  of  the  prospectus  but  not  on  the  terms  of  the  prospectus  issued 
to  the  public  should  not  be  counted  towards  the  minimum.3 

"  Section  85,  subsection  3.  The  amount  payable  on 
application  on  each  share  [?  stock]  shall  not  be  less  than 
5  per  cent  of  the  nominal  amount  of  the  share." 

This  repeats  Act  of  1900,  section  4  (3). 

This  subsection  is  general  without  qualification  applying  to  all 
prospectuses  issuing  shares  or  stock  :  its  breach  no  doubt  would  found 
the  rights  referred  to,  ante,  p.  65. 

"  Section  85,  subsection  4.  If  the  conditions  afore- 
said have  not  been  complied  with  on  the  expiration 
of  40  days  after  the  first  issue  of  the  prospectus  all 
money  received  from  applicants  for  shares  [stock]  shall 
be  forthwith  repaid  to  them  without  interest,  and  if  any 
such  money  is  not  so  repaid  within  48  days  after  the 

lRoussell  v.  Burnham,  1909,  1  Ch.  132. 
2  Burton  v.  Sevan,  1908,  2  Ch.  240. 
^Roussell  v.  Burnham,  1909,  1  Ch.,  p.  131. 
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issue  of  the  prospectus  the  directors  of  the  company 
shall  be  jointly  and  severally  liable  to  repay  that  money 
with  interest  at  the  rate  of  5  per  centum  per  annum 
from  the  expiration  of  the  forty-eighth  day. 

"  Provided  that  a  director  shall  not  be  liable  if  he 
proves  that  the  loss  of  the  money  was  not  due  to  any 
misconduct  or  negligence  on  his  part." 

"  Section  85,  subsection  5.  Any  condition  requiring 
or  binding  any  applicant  for  shares  [?  stock]  to  waive 
compliance  with  any  requirement  of  this  section  shall 
be  void." 

"  Section  85,  subsection  6.  This  section  except  sub- 
section 3  thereof  shall  not  apply  to  any  allotment  of 
shares  subsequent  to  the  first  allotment  of  shares 
[?  stock]  offered  to  the  public  for  subscription." 

Section  85,  subsection  7,  deals  only  with  a  company  which  does 
not  issue  any  invitation  to  the  public. 

We  here  add  section  86,  which  enacts  as  follows  : — 

"  Section  86  (1).  An  allotment  made  by  a  company 
to  an  applicant  in  contravention  of  the  provisions  of  the 
last  foregoing  section  shall  be  voidable  at  the  instance 
of  the  applicant  within  one  month  after  the  holding  of 
the  statutory  meeting  of  the  company  and  not  later,  and 
shall  be  so  voidable  notwithstanding  that  the  company 
is  in  course  of  being  wound  up. 

"(2)  If  any  director  of  a  company  knowingly  contra- 
venes or  permits  or  authorizes  the  contravention  of  any 
of  the  provisions  of  the  last  foregoing  section  with 
respect  to  allotment  he  shall  be  liable  to  compensate 
the  company  and  the  allottee  respectively  for  any  loss, 
damages,  or  costs  which  the  company  or  the  allottee 
may  have  sustained  or  incurred  thereby,  provided  that 
proceedings  to  recover  any  such  loss,  damages,  or  costs 
shall  not  be  commenced  after  the  expiration  of  two 
years  from  the  date  of  the  allotment." 
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These  sections  last  quoted  repeat  section  4,  subsection  4,  5,  and  6 
and  section  5  of  the  Act  of  1900. 

Subsection  4  of  section  85  is  independent  of  section  86.  Therefore 
where  a  company  registered  in  1897,  so  that  it  could  not  hold  a 
statutory  meeting  (such  statutory  meeting  having  been  first  introduced 
by  section  12  of  the  Act  of  1900),  in  1904  made  its  first  public  issue, 
it  was  obvious  that  section  86  could  not  apply  ;  nevertheless  allotment 
having  taken  place  when  the  minimum  number  of  shares  had  not  been 
subscribed,  and  the  application  money  had  not  been  altogether  paid, 
it  was  held  that  the  directors  were  justified  under  section  85  in  offer- 
ing cancellation  of  the  allotment :  subsection  4  of  section  85  by  itself 
giving  a  right  of  rescission,  the  contract  being  voidable  not  void ;  even 
if  the  statement  of  the  minimum  did  not  at  common  law  make  a  con- 
dition precedent  to  a  valid  allotment.1 

The  right  of  rescission,  however,  in  a  case  falling  under  section  85 
subsection  4  would,  it  is  thought,  be  lost  immediately  upon  a  winding  up 
where  section  86  (1)  did  not  also  apply.'2  In  many  cases,  however, 
i.e.  where  the  company  was  registered  after  1900,  both  section  85, 
subsection  4,  and  section  86  would  apply.  Where  both  sections 
apply  it  seems  that  section  85  (4)  will  be  read  as  applying  only 
where  no  allotment  has  in  fact  been  made.  Where  allotment  has 
in  fact  been  made,  section  86  comes  into  force  making  a  contract 
voidable  only  at  the  instance  of  the  applicant ;  up  till  then  the  di- 
rectors are  entitled  and  bound  to  return  the  money  under  section  85 
(4),  after  allotment  they  lose  the  privilege  of  returning  the  money 
under  that  subsection  and  become  liable  under  section  86 ;  but  then 
only  if  they  "  knowingly "  contravene,  etc.,  the  section  ;  "  know- 
ingly "  means  with  knowledge  of  the  facts,  not  of  the  law.3 

A  director  who  does  not  know  of  and  is  not  present  at  the  meeting 
finally  resolving  to  allot,  and  who  does  not  otherwise  authorize  or  act 
in  the  allotment,  does  not  himself  contravene  section  86,  though  he 
attends  the  next  and  subsequent  meetings  with  knowledge  that  the 
section  has  been  contravened.4 

But  if  he  knows  that  the  directors  are  going  to  allot  in  contraven- 
tion he  should  procure  an  injunction  against  their  doing  so ;  otherwise 
he  will  "  permit "  their  contravening  the  section. 

In  general,  as  we  shall  see,  rescission  cannot  be  obtained  after  the 
company  has  ceased  to  be  a  going  concern,  but  section  86  (1)  alters 
this  rule  in  the  particular  cases  to  which  it  applies.  It  is  enough  for 
rescission  if  notice  of  repudiation,  even  without  specifying  the  reason, 

1  Finance,  etc.  v.  Canadian,  etc.,  1906,  1  Ch.  37.          »P.  111. 

3  Burton  v.  Sevan,  1908,  1  Ch.  240.  *lbid.  p.  247. 
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be  given  within  the  month  followed  by  legal  proceedings  instituted 
with  reasonable  promptitude,  though  these  proceedings  are  not  initi- 
ated till  after  lapse  of  the  month.1 

"  Month  "  would  mean  Calendar  Month  Interpretation  Act,  1889} 
section  3. 

Where  the  company  issues  differing  prospectuses,  that,  for  the 
purpose  of  these  sections,  is  the  prospectus  on  which  the  applicant 
applies.2 

The  persons  entitled  to  compensation  for  a  breach  of  section  85 
being  limited  to  the  company  and  "  the  allottee  "  ;  it  is  clear  that 
section  86  confers  of  itself  no  remedy  for  breach  in  regard  to  the 
minimum  on  a  purchaser  on  the  open  market,  though  the  prospectus 
be  found  to  be  intended  to  induce  purchase  on  the  market. 

The  requirements  of  section  85  cannot  be  waived  by  any  condi- 
tion in  the  prospectus,  it  follows  that  section  86,  which  gives  remedy 
for  breach  thereof,  cannot  be  so  waived.  No  doubt  breach  of  section 
85  can  be  waived  dehors  the  prospectus  expressly  or  by  conduct  by 
the  allottee  so  far  as  regards  rescission  against  the  company 3  even 
within  the  month  mentioned  in  section  86  (1).  It  seems  clear  that 
such  waiver,  or  his  being  out  of  time  for  rescission  within  section  86 
(1),  will  not  affect  his  action  under  section  86  (2). 

The  amount  payable  on  application  on  each  share  [or  stock  ?]  must 
not  be  less  than  5  per  cent  of  the  nominal  amount,  i.e.  Is.  in  the  £1, 
section  85  (3) :  the  amount  payable  on  allotment  is  discretionary. 
But  to  obtain  official  quotation  on  the  Stock  Exchange  not  less  than 
10  per  cent  is  required  in  all  on  application  and  allotment  (Rule 
151,  Appendix  36,  A  (i)). 

It  is  clear  that  the  second  or  subsequent  offer  in  section  85  (6)  means 
offer  to  the  public,  and  that  there  can  be  no  second  public  offer  till 
there  has  been  a  first  public  offer,  therefore  if  a  previous  offer  to  indi- 
viduals not  the  public  has  been  made,  the  section  applies  to  the  first 
subsequent  public  offer.4 

"  Section  81  (e)>  The  number  and  amount  of  shares 
[stock]  and  debentures  [debenture  stock]  which  within 
the  two  preceding  years  have  been  issued  or  agreed  to  be 
issued  as  fully  or  partly  paid  up  otherwise  than  in  cash, 
and  in  the  latter  case  the  extent  to  which  they  are  so 
paid  up,  and  in  either  case  the  consideration  for  which 

1  lie  National  Motor,  1908,  2  Ch.  228. 

»  Rouuell  v.  Bwnham,  1909,  1  Ch.  127;  ante,  pp.  11,  12. 

•See  pott,  p.  98.  « Re  South  of  England,  1911,  1  Ch.  578. 
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those  shares  [stock],  or  debentures  [debenture  stock], 
have  been  issued  or  are  proposed  or  intended  to  be 
issued  and  " 

This  paragraph  repeats  the  Act  of  1907,  section  2  (1)  (e),  substituted 
for  the  Act  of  1900,  section  10  (1)  (e).  It  requires  no  comment  beyond 
this  that  its  object  is  clearly  to  show  what  cash  has  been  or  will  be 
obtainable  in  respect  of  the  shares,  etc.,  and  what  is  the  consideration 
for  shares,  etc.,  issued  or  agreed  to  be  issued  as  fully  or  partly  paid. 
If  then  shares  or  debentures,  etc.,  have  been  issued  nominally  of  £1,  but 
as  partly  paid  to  the  extent  of  10s.  and  a  5s.  call  has  since  been  made 
and  paid,  it  will  not  do  to  state  merely  that  they  have  been  issued  and 
15s.  is  paid  up.  The  statement  must  be  that  they  were  issued  as  paid 
otherwise  than  in  cash  to  the  extent  of  10s.,  with  the  consideration 
for  such  issue  :  this  paragraph  does  not,  though  the  last  paragraph  does, 
require  the  further  statement  that  the  call  of  5s.  has  been  paid. 

"  The  consideration  "  has  to  be  stated  ;  the  old  section  25  of  the 
Act  of  1867,  did  not  contain  these  words,  and  it  was  held  sufficient  to 
state  the  general  nature  of  the  consideration  without  particularity,  e.g. 
the  vendor  sells  "  certain  leaseholds,  etc.,"  without  identifying  them.1 
Despite  a  suggestion  to  the  contrary,2  it  will  not,  it  is  apprehended, 
now  be  sufficient  to  state  the  general  nature  of  the  consideration 
without  identifying  the  property  given  with  tolerable  certainty. 

Section  81  (1)  (/.)  "  The  names  and  addresses  of  the 
vendors  of  any  property  purchased  or  acquired  by  the 
company  or  proposed  so  to  be  purchased  or  acquired 
which  is  to  be  paid  for  wholly  or  partly  out  of  the 
proceeds  of  the  issue  offered  for  subscription  by  the  pro- 
spectus or  the  purchase  or  acquisition  of  which  has  not 
been  completed  at  the  date  of  issue  of  the  prospectus, 

"  and  the  amount  payable  in  cash,  shares  [stock],  or 
debentures  [debenture  stock]  to  the  vendor, 

"  and  where  there  is  more  than  one  separate  vendor 
or  the  company  is  a  sub-purchaser  the  amount  so  pay- 
able to  each  vendor, 

"  provided  that  where  the  vendors  or  any  of  them 

1  lie  S.  Frost,  Limited,  1899,  2  Ch.  207,  overruling  re  Maynard,  1898,  1  Ch. 
515. 

-  Palmer  Co.  Free.,  10th  ed.  152. 

6 
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are  a  firm,  the  members  of  the  firm  shall  not  be  treated 
as  separate  vendors  and  " l 

Section  81  (1),  subsection  g.  "  The  amount  (if  any) 
paid  or  payable  as  purchase  money  in  cash,  shares 
[stock],  or  debentures  [debenture  stock]  for  any  such 
property  as  aforesaid  specifying  the  amount  (if  any) 
payable  for  goodwill  and  " 

Section  81,  subsection  2.  "  For  the  purposes  of 
this  section  every  person  shall  be  deemed  to  be  a 
vendor  who  has  entered  into  any  contract  absolute  or 
conditional  for  the  sale  or  purchase  or  for  any  option  of 
purchase  of  any  property  to  be  acquired  by  the  company 
in  any  case  where 

"  (a)  the  purchase  money  is  not  fully  paid  at  the  date 
of  issue  of  the  prospectus,  or 

"  (/>)  the  purchase  money  is  to  be  paid  or  satisfied 
wholly  or  in  part  out  of  the  proceeds  of  the  issue  offered 
for  subscription  by  the  prospectus,  or 

"  (f)  The  contract  depends  for  its  validity  or  fulfil- 
ment on  the  result  of  that  issue. ' ' 3 

Section  81,  subsection  3.  "  Where  any  of  the  pro- 
perty to  be  acquired  by  the  company  is  to  be  taken 
on  lease  this  section  shall  apply  as  if  the  expression 
'  vendor '  included  the  lessor  and  the  expression  '  pur- 
chase money '  included  the  consideration  for  the  lease 
and  the  expression  '  sub-purchaser '  included  a  sub- 
lessee." 4 

We  have  seen  that  by  the  common  law  a  vendor  to  the  company 
was  not  required  to  say  what  he  himself  had  paid  for  the  property.5 

1  Repeating  Act,  1907,  section  2  (1)  (/).          3  Ibid.,  (g). 

3  Repeating  Act,  1900,  section  10  (2).  *  Ibid.,  subsection  3. 

6  Ante,  pp.  45,  46,  post,  p.  87.  Of  course  if  when  he  himself  purchased  he  was 
already  a  promoter  of  the  company  he  was  then  under  fiduciary  relation  to  the  com- 
pany, and  could  not  as  again*!  tin-  rnniiinni/  keep  his  profit  without  full  disclosure 
of  the  profit  he  was  making  on  the  resale  (Krlaryer  \.  New  Sombrero,  3  A.C., 
pp.  1235,  1267;  Oover's  Case,  1  Ch.D.,  pp.  187,  188;  re  Lady  Forest,  etc.,  1U01, 
1  Ch.  582).  Hut  only  the  company,  not  the  individual  shareholder,  could  compel 
him  to  account  for  the  profit  (New  Sombrero  v.  Erlanger,  5  Ch.D.,  p.  118,  3  A.C., 
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But  false  suggestions  as  to  who  is  really  beneficially  interested  as 
vendor  in  the  purchase  money  of  property,  agreed  or  proposed  to  be 
sold  to  the  company,  will  amount  to  actual  misrepresentations  entail- 
ing all  the  consequences  of  misrepresentation  including  rescission  at 
the  applicant's  instance. 

Thus  suppose  the  promoter  A  has  contracted  one  week  to  buy  at 
£10,000  and  a  few  weeks  later  has  contracted  to  sell  to  a  trustee 
for  the  company  at  £30,000,  it  will  be  highly  advantageous  to  A  if  he 
can  induce  the  applicant  to  believe  that  it  is  the  true  original  otcner — 
not  the  promoter — who  is  the  vendor  selling  at  £30,000.  Any  such 
suggestion  entails  a  statement  in  effect  that  the  property  could  not 
have  been  purchased  at  any  recent  time  for  less  than  £30,000  and 
consequently  that  that  price  is  probably  reasonable,  and  is  a  misre- 
presentation.1 

But  the  promoter  may  say  "very  well  then,  why  not  take  the 
£10,000  contract  in  the  name  of  our  clerk  a  mere  impecunious  dummy, 
then  concealing  that  contract,  let  him  contract  with  a  trustee  for  the 
company  for  sale  at  £30,000  and  as  an  inducement  to  the  public,  let  the 
prospectus  say  that  he  has  such  confidence  in  the  company  that  he 
stipulates  for  part  of  the  purchase  price  in  fully  paid  shares  ?  " 

Equally  there  is  misrepresentation  with  its  consequences ;  the 
suggestion  is  that  the  clerk  is  the  real  genuine  vendor,  negotiating 
direct  with  the  company  and  at  arm's  length  with  it.2 

But  the  promoter  may  say  "  very  well,  we  will  get  our  contractor, 
instead  of  contracting  with  us  to  contract  direct  with  the  company  for 
sale  at  £30,000,  but  we  will  have  a  secret  contract  with  him  that 
£20,000  of  that  price  shall  be  ours.  We  will  carefully  avoid  saying 
in  the  prospectus '  that  no  promotion  money  has  been  or  will  be  paid  '.3 
How  then  can  there  be  misrepresentation  ?  The  applicant  will  know 
that  the  company  could  only  get  the  property  at  £30,000."  4  Neverthe- 
less there  is  a  clear  misrepresentation  in  this :  the  suggestion  is  that  the 
genuine  vendor  will  only  take  £30,000  when  it  is  clear  that  he  will 

pp.  1280,  1281 ;  Lagunas,  1899,  2  Ch.,  p.  449).  No  doubt  too  that  the  company, 
not  tho  individual  shareholder,  may  in  some  cases  successfully  sue  the  promoter  for 
rescission  for  non -disclosure  (see  last  case).  The  remedies  given  to  the  applicant  in 
damages  for  non-disclosure  will  be  considered  under  section  81  (1)  (j)  and  (fr),  below. 

1  Kent  v.  Freehold,  etc.,  4  Eq.  588,  reversed  on  different  grounds  3  Ch.  493  ; 
Lindsay  Petroleum  v.  Hurd,  L.R.  5  P.C.  221. 

8 Leeds  and  Hanley,  etc.,  1902,  2  Ch.,  pp.  814,  828;  Component  Tubes  Co. 
v.  Naylor,  1900,  Ir.  2  Q.B.  1. 

s  If  that  statement  were  made  there  would  be  a  clear  misrepresentation  (Ark- 
wright  v.  Newbold,  17  Ch.D.  301). 

4  See  ante,  p.  46. 
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take  £10,000;  there  is  therefore  a  clear  misrepresentation  by  the 
promoter  as  to  the  price  at  which  the  company  can  acquire  the 
property.1 

Again,  the  promoter  having  bought  up  debentures  of  an  old  com- 
pany at  a  discount  may  purchase  that  company's  business  in  its 
liquidation  for  £14,000,  but  he  must  not  state  in  a  prospectus  that  he 
is  buying  at  £14,000,  when  he  knows  that  what  he  will  really  pay  is 
much  less,  by  reason  of  those  purchased  debentures  being  set  against 
the  purchase  money  at  face  value.2 

But  it  is  not  to  be  supposed,  if  there  is  no  false  suggestion  as  to 
who  is  beneficially  interested  in  the  purchase  money,  that  a  statement 
that  A  is  the  vendor  necessarily  imports  that  A  is  not  a  trustee  of  the 
purchase  money.3 

The  object  of  these  paragraphs,  together  also  with  paragraphs  (/) 
and  (k),  is  clearly  to  compel  the  prospectus  to  disclose  not  only  the 
contractor  with  the  company,  but  the  contractor  with  that  contractor 
where  the  first  contract  is  not  completed  at  the  date  of  issue  of  the 
prospectus,  and  their  respective  interests. 

Where,  however,  the  vendor  to  the  company  has  before  the  issue 
of  the  prospectus  completed  his  contract  of  purchase  from  his  own 
vendor  by  paying  his  purchase  money  and  taking  what  conveyance,  if 
any,  is  necessary;  then  unless  the  first  contract  required  in  terms 
satisfaction  of  the  price  out  of  the  proceeds  of  the  prospectus  issue  ; 
or  in  terms  depended  for  its  validity  or  fulfilment  on  the  result  of  that 
issue  (see  subsection  2) ;  the  price  under  and  the  vendor's  name  under 
the  first  contract  are  not  required  by  this  paragraph  (/)  to  be  stated. 
Thus  where  A  on  11  May  agreed  to  sell  to  B  his  right  for  letters  of 
protection  in  respect  of  a  patent  for  £15,000  cash,  £1000  to  be  paid 
on  execution  of  the  agreement,  and  the  balance  on  or  before  17  June  ; 
and  B  having  borrowed  and  paid  the  balance  on  31  May,  did  on  1 
June  contract  to  sell  to  the  company  for  £58,000,  £40,000  in  cash  and 
the  balance  in  shares  or  cash,  and  the  same  day  the  prospectus  was 
issued,  which  gave  the  dates  and  parties  to  both  contracts,  but  only 
the  consideration  payable  under  the  second  contract ;  it  was  held  that 
there  had  been  no  breach  of  paragraph  (/).4 

Had,  however,  the  first  contract  required  payment,  partly  in  the 

1  ftlttckatein  v.  Barnes,  1900,  A.C.,  p.  252  et  seq.  Hicliens  v.  Congreve,  4  Sini, 
p.  428. 

«  Ibid. 

3  Maturin  v.  Tredenwick,  12  W.R.  740  ;  Cavendish  Bentinck  v.  Fenn,  12  A.C., 
p.  068  ;  Cover's  Cote,  1  Ch.D.,  p.  198. 

*  Brocket  v.  Hansen,  1006,  2  Ch.  129. 
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company's  shares,  the  case  would  have  been  different,  for  the  purchase 
money  under  the  first  contract  would  not  have  been  fully  paid,  that  is 
the  shares  would  not  have  been  issued,  at  the  date  of  issue  of  the  pro- 
spectus. 

If,  however,  the  first  contract  requires  completion  by  conveyance 
or  transfer  from  the  vendor,  then  the  mere  payment  of  the  purchase 
price  will  not  justify  the  not  mentioning  in  the  prospectus  the  name 
of  the  vendor  under,  and  the  consideration  for,  the  first  contract, 
inasmuch  as  the  purchase  or  acquisition  of  the  property  under  that 
contract  will  not  have  been  completed.1 

The  consideration  for  a  lease  is  not  only  the  fine  (if  any)  and  the 
rent,  but  also  the  lessee's  covenants ;  it  is  obvious,  however,  from  the 
wording  of  section  81  (1)  (g)  that  the  covenants  of  the  lease  are  not 
required  to  be  set  out. 

It  is  to  be  noted  that  whereas  in  section  81  (k)  only  particulars  of 
material  contracts  entered  into  within  two  years  of  the  issue  of  the 
prospectus  have  to  be  given ;  there  is  no  limit  of  time  under  this 
paragraph  for  specifying  vendors'  names  and  interests.  Thus  if  A  in 
1909  contract  for  sale  to  B  for  shares  in  a  company  to  be  formed  by 
B,  and  B  in  1913  contracts  for  resale  to  the  company,  this  paragraph 
applies  to  A's  contract  with  B,  as  well  as  B's  with  the  company.  If 
the  goodwill  is  taken  into  consideration  in  fixing  the  price,  the  amount 
payable  for  it  should  be  separately  stated  in  the  contract,  that  it  may 
be  reproduced  in  the  prospectus. 

"  Section  81  (h).  The  amount  (if  any)  paid  within 
the  two  preceding  years  or  payable  as  commission  for 
subscribing  or  agreeing  to  subscribe  or  procuring  or 
agreeing  to  procure  subscriptions  for  any  shares  [stock] 
in  or  debentures  [debenture  stock]  of  the  company  or 
the  rate  of  any  such  commission :  provided  that  it 
shall  not  be  necessary  to  state  the  commission  payable 
to  sub-underwriters  and  " 

This  repeats  Act  of  1907,  section  2  (1)  (h)  substituted  for  the  Act 
of  1900,  section  10  (1)  (h). 

The  Act,  section  89,  which  see,  authorizes  the  company  to  pay 
commission  in  certain  cases  subject  to  certain  conditions  for  procuring 
subscriptions,  etc.,  for  shares  or  stock.  No  authority  is  needed  to 

1Cary  Elwes  Contract,  1906,  2  Ch.  143;  "  Farrer  Conditions,"  p.  46. 
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permit  commission  for  procuring  subscriptions  for  debentures  or  de- 
benture stock  as  these  might  always  be  issued  at  discount. 

Section  89  preserves  the  old  right  to  pay  brokerage,1  which  it  ob- 
viously distinguishes  from  commission,  and  consequently  from  com- 
mission under  section  81  :  section  81  (h)  therefore  does  not  require 
the  right  to  pay,  or  the  rate  of,  brokerage  as  distinct  from  commis- 
sion, to  be  stated ;  but  in  fact  it  is  practically  always  stated. 

The  proviso  only  extends  to  money  "  payable  "  not  "  paid  "  to 
sub-underwriters;  but  as  the  company  would  not  have  "  paid  "  sub- 
underwriters  direct,  but  only  on  the  order  of  underwriters  contracting 
with  the  company,  we  conceive  that  the  distinctive  amount  of  what 
has  been  "  paid  "  to  sub-underwriters  need  not  be  stated,  so  long  as 
the  full  amount  "  paid  "  to  or  at  the  order  of  the  underwriters  has 
been  stated. 

This  paragraph  does  not  require  the  names  of  the  underwriters  to 
be  given,  but  they  would  in  most  cases  be  requisite  under  section  81 

(*)• 

"  Section  81  (1)  (i).  The  amount  or  estimated 
amount  of  preliminary  expenses  and  " 

Repeats  Act,  1907,  section  2  (1)  (i)  substituted  for  Act  of  1900,  section 
10  (1)  (i).  This  paragraph  has  no  application  to  a  prospectus  issued 
more  than  one  jear  after  the  company  is  entitled  to  commence 
business. 

The  promoter  usually  contracts  to  pay  these  in  consideration  of 
cash  or  shares  from  the  company ;  if  so,  the  contract  should  be  stated, 
section  81  (A;),  and  the  prospectus  should  state  what  is  the  amount  or 
estimated  amount.  In  default  of  any  such  contract,  see  Article  71  of 
Table  A,  where  that  article  is  not  excluded,  and  "Buckley,"  p.  622. 
The  mere  fact  that  the  promoter  pays  the  registration  fees,  etc.,  does 
not  entitle  him  to  recover  them  from  the  company.2 

A  statement  that  the  vendor  promoter  will  pay  all  the  preliminary 
expenses  of  floating  the  company,  the  issue  and  subscription  of 
capital,  and  remuneration  of  brokers,  is  a  misrepresentation  if  the 
company  is  under  contract  to  repay  the  stamps,  duties,  and  fees  paid 
for  registration  of  the  company.3 

Section  81  (1)  (j).    "  The  amount  paid  within  the  two 

1  Metropolitan  Coal  Consumers  v.  Scrimgeour,  1895,  2  Q.B.  604. 
»R«  National  Motor,  etc.  Clinton's  Case,  1908,  2  Ch.  515. 
*Re  Liber ian,  etc.,  9  T.L.R.  136. 
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preceding  years  or  intended  to  be  paid  to  any  promoter 
and  the  consideration  for  any  such  payment  and  " 

Section  81  (1)  (k).  "  The  dates  of  and  parties  to  every 
material  contract  and  a  reasonable  time  and  place  at 
which  any  material  contract  or  a  copy  thereof  may  be 
inspected :  provided  that  this  requirement  shall  not 
apply  to  a  contract  entered  into  in  the  ordinary  course 
of  the  business  carried  on  or  intended  to  be  carried  on 
by  the  company,  or  to  any  contract  entered  into  more 
than  two  years  before  the  date  of  issue  of  the  prospec- 
tus and" 

These  paragraphs  repeat  the  Act  of  1907,  section  2  (1)  (j)  and  (k) 
substituted  for  the  Act  of  1900,  section  10  (1)  (j)  and  (k). 

If  it  is  intended  that  Ireland  should  subscribe,  London  would 
hardly  be  a  reasonable  place  for  inspection.1 

The  position  at  common  law  in  respect  of  contracts  was  so  far  as 
regarded  the  applicant  as  follows  :  It  was  immaterial  if  the  prospec- 
tus stated  that  B  had  contracted  to  sell  to  the  company  for  £30,000, 
that  he  himself  had  contracted  a  few  days  previously  to  buy  for 
£10,000.  The  applicant  knew  the  only  price  at  which  the  company 
could  buy,  it  was  for  him  to  consider  whether  that  price  was  reason- 
able. The  applicant  had  accordingly  no  action  for  rescission  or 
otherwise  on  the  ground  that  B's  contract  for  purchase  was  not  dis- 
closed :  omission  that  does  not  qualify  anything  actually  stated  being 
insufficient,  as  we  have  seen,  to  amount  to  misrepresentation.'-'  If, 
however,  there  were  misrepresentations  as  to  the  persons  really  in- 
terested in  the  purchase  price  as  if  the  prospectus  suggested  that  B's 
contract  with  the  company  was  that  of  the  original  owner  of  the 
property,  a  clear  misrepresentation  was  made.3 

In  this  state  of  the  law,  section  38  of  the  Companies  Act,  1867, 
was  passed  which  enacted  as  follows : — 

"  Every  prospectus  of  a  company,  and  every  notice 
inviting  persons  to  subscribe  for  shares  in  any  joint 

1  Component  Tubes  v.  Naylor,  1900,  Ir.  2  Q.B.,  p.  33. 

2  Ante,  pp.  45,  46.     Gover's  Case,  1  Ch.D.  182  ;  tTwycross  v.  Grant,  2  C.P.D., 
pp.  533,  537,  538;   Craig  v.  Phillips,  3  Ch.D.  722;  Brookes  v.  Hansen,  1906, 
2  Ch. ;  Sullivan  v.  Metcalfe,  5  C.P.D.,  p.  467  ;  Erlanger  v.  New  Sombrero,  3  A.C.; 
p.  1267,  5  Ch.D.,  p.  118,  note  5,  ante,  p.  82. 

3  Pp.  45,83,84. 
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stock  company  shall  specify  the  dates  and  the  names  of 
the  parties  to  any  contract  entered  into  by  the  company 
or  the  promoters,  directors,  or  trustees  thereof  before 
the  issue  of  such  prospectus  or  notice  whether  subject 
to  adoption  by  the  directors  of  the  company  or  other- 
wise, and  any  prospectus  or  notice  not  specifying  the 
same  shall  be  deemed  fraudulent  on  the  part  of  the 
promoters,  directors,  and  officers  of  the  company 
knowingly  issuing  the  same  as  regards  any  person 
taking  shares  in  the  company  on  the  faith  of  such 
prospectus  unless  he  shall  have  had  notice  of  such 
contract." 

This  section  38  was  repealed  by  section  33  of  the  Act  of  1900. 

Nevertheless  to  understand  section  81  (j)  and  (k)  of  the  Act  of 
1908,  a  consideration  of  the  cases  decided  on  section  38  is  advisable. 

First. — It  was  soon  settled  that  section  38  of  the  Act  of  1867 
gave  no  remedy  against,  and  therefore  no  right  of  rescission  against 
the  company ;  but  only  a  right  of  action  in  damages  against  the 
promoter,  director,  or  officer  responsible  for  the  prospectus ;  the  words 
"  on  the  part  of "  not  being  applied  to  the  company,  but  only  to  the 
promoter,  director,  or  officer.1  Equally  section  81  gives  of  itself  no 
remedy  for  rescission  against  the  company.2 

Secondly. — It  was  held  that  only  a  shareholder  and  not  a  deben- 
ture-holder could  sue  under  the  section,  which  could  not  be  divided 
into  two  halves,  the  first  general,  and  the  second  particular.3 

There  is  nothing  in  section  81  to  limit  the  persons  entitled  to  sue 
under  subsection  6,  and  therefore  a  debenture-holder  can  sue. 

Thirdly. — That  the  prospectus  must  have  been  knowingly  issued 
to  the  public  before  the  applicant  applied.4 

There  is,  however,  no  reason  why  section  81  should  not  apply  to 
the  case  of  an  applicant  on  a  true  advance  prospectus  which  is  after- 
wards issued  to  the  public. 

Fourthly. — That  "knowingly  issuing  the  same"  meant  knowingly 
issuing  to  the  public.0  Accordingly  where  directors  had  provisionally 

1  Gover^  Gate,  1  Ch.D.  182;  Sullivan  v.  Metcalfe,  5  C.P.D.,  pp.  465,  466. 
»#*  South  of  Enjland,  1911,  1  Ch.  573;   re   Wimbledon  Olympia,  1'JIO, 
1  Cb.  680. 

»  Cornell  v.  Hay,  L.B.  8  C.P.  828. 
*  liatey  v.  Keswick,  1901,  W.N.  167. 
•Ibid. 
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settled  a  prospectus,  and  the  promoter  without  their  authority  took  it 
away  and  converted  it  into  an  advance  prospectus  and  issued  it,  it  was 
held  that  the  directors  were  not  liable  under  the  section  by  their  having 
accepted  applications  under  the  advance  prospectus.1  Doubtless  this 
decision  would  apply  also  to  section  81  (6),  for  the  directors  could 
hardly  be  said  to  be  responsible  for  the  prospectus. 

Fifthly. — It  was  suggested,  but  not  decided,  that  if  those  issuing 
the  prospectus  had  once  known  of,  but  had  honestly  and  absolutely  for- 
gotten the  entire  existence  of  the  contract,  nevertheless  the  section  would 
apply.'2  The  important  word  is  in  section  81,  subsection  6,  changed 
from  "  knowingly  "  to  "  cognizant,"  but  it  was  changed  (see  Act  of  1900, 
section  10,  subsection  7)  prior  to  that  suggestion  ;  the  change  cannot, 
therefore,  owe  its  existence  to  that  dictum.  Of  course,  though  the 
wording  of  section  38  could  carry  that  construction,  it  could  not  be 
held  that  it  applied  to  a  contract  the  existence  of  which  the  defendant 
had  never  known  ;  3  equally  the  defendant  under  section  81,  subsection 
6  (a),  is  absolved  if  he  proves  (and  the  onus  of  proof  lies  on  him)  that 
he  had  never  been  cognisant  of  the  contract. 

But  if  total  forgetfulness  of  the  existence  of  a  contract  would  have 
been  a  defence  under  section  38  and  would  now  be  a  defence  under 
section  81 ;  yet  such  a  defence  would  not  be  open  where  the  defendant 
had  taken  no  trouble  to  inquire  into  the  contracts  (for  both  sections 
presuppose  some  duty  on  the  defendant  to  make  inquiries),  or  where 
the  defendant,  knowing  generally  of  the  existence  of  some  contracts, 
had  merely  left  it  to  his  solicitor  to  disclose  what  he  thought  were 
material,  or  where  the  defendant  knowing  generally  of  the  existence 
of  contracts,  had  purposely  avoided  inquiring  into  the  nature  of  any 
particular  contract.4 

Sixthly. — That  the  section  applied  though  the  person  responsible 
for  the  prospectus  honestly  thought  that  the  section  did  not  require 
the  particulars  of  the  contract  to  be  given.5  Though  he  honestly,  but 
mistakenly,  thought  that  the  contract  had  been  wholly  put  an  end  to 
by  mutual  agreement  and  need  not  be  stated,  and  was  so  advised  by 


lHoote  v.  SiJeake,  1904,  2  Ch.  732;  cf.  Burton  v.  Uevan,  1908,  2  Ch.,  p.  247; 
and  on  the  common  law,  N/tip  v.  Crosskill,  10  Eq.  73. 

-Macleay  v.  Taite,  1906,  A.C.,  p.  32;  but  see  1904,  2  Ch.,  p.  634;  differing 
from  entire  forgetfulness  in  an  action  of  deceit  Broicnlie  v.  Campbell,  5  A.C.  946, 
951,  957  ;  Legge  v.  Croker,  1  B.  and  B.  506. 

3  1906,  A.C.,  p.  32 ;  1904,  2  Ch.,  p.  639. 

4  Tait  v.  Macleay,  1904,  2  Ch.  631,  particularly  per  Komer,  L.J. ;  Watts  v. 
Suchnall,  1902,  2  Ch.  628. 

8  Twycross  v.  Grant,  2  C.P.D.,  pp.  476,  483,  489,  541,  542. 
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his  counsel.1  Though  his  counsel  advises  that  the  contract  is  covered 
by  the  waiver  clause.2 

Though  he  asks  his  solicitor  if  all  material  contracts  have  been 
stated,  and  is  told  that  they  have  been.3 

In  fact  "  knowingly  issue  "  meant  issuing  with  knowledge  of  the 
facts,  whether  or  not  with  appreciation  of  their  legal  effect  or  con- 
sequences. 

The  same  propositions  would  clearly  apply  to  an  action  under 
section  81  (see  section  81,  subsection  6  (a)  and  (6)). 

Seventhly. — Under  section  38  it  lay  on  the  complainant  to  prove 
that  the  defendant  had  knowingly  issued,  etc. ;  but  section  81  (k)  and 
subsection  6  shift  the  onus  of  proof.  The  defendant  is  now  prima 
facie  liable,  the  onus  of  proof  lies  on  him  to  prove  that  he  was  not 
cognisant  of  the  matter  not  disclosed,  unless  indeed  that  matter  also 
falls  within  section  81  (m),  in  which  latter  case  the  onus  of  proof  of 
the  defendant's  knowledge  still  remains  on  the  complainant. 

Eighthly. — A  mere  verbal  contract  fell  within  section  38. 4  Having 
regard,  however,  to  the  words  in  section  81  (k)  "  and  a  reasonable  time 
and  place  at  which  any  material  contract  or  a  copy  thereof  may  be  in- 
spected '' ;  it  may  be  doubted  whether  a  verbal  contract  comes  within 
the  particular  paragraph,  section  81  (k).  If,  however,  a  verbal  contract 
deals  with  any  matters  which  under  any  of  the  other  paragraphs  of 
section  81  would  have  to  be  disclosed,  e.g.  paragraphs  (e)  (/)  (g)  (h)  (j) 
and  (m),  it  seems  clear  that  particulars  of  these  matters  though  con- 
tained in  a  verbal  contract  must  be  disclosed.  It  is  wise  therefore 
always  to  give  the  required  particulars  of  a  verbal  contract.  Further 
if  the  written  contract  does  not  correctly  reduce  to  writing  the  real 
verbal  contract  the  particulars  of  the  written  contract  must  be  given, 
and  it  must  also  be  stated  what  is  the  real  contract.5 

Ninthly. — The  contracts  mentioned  in  section  38  were  those 
entered  into  by  the  company  or  its  promoters,  directors,  or  trustees. 
It  was  early  settled,  though  not  without  conflict  of  opinion,  that  all 
contracts  so  entered  into  which  the  intending  investor  would  consider 
material  to  be  known,  as  leading  to  a  determination  as  to  whether  or 
not  he  should  invest,  would  fall  within  the  section.  Accordingly  that 
the  "contracts"  there  mentioned,  were  not  limited  to  contracts  im- 

1  Broonu  v.  Speak,  1903,  1  Ch.,  pp.  GOO,  619,  628  ;  SJupherd  v.  Broome,  1904, 
A.C.  842. 

1  Cackett  v.  Ketwick,  1902,  2  Ch.  456. 
»  Tail  v.  Macleay,  1904,  2  Ch.,  p.  688. 

*  Cajtel  v.  Simi,  58  L.T.  807  ;  Jury  v.  Stoker,  9  L.R.   Ir.  885 ;  Cackett  v. 
Ketwick,  1902,  2  Ch.  456. 

•  Cackett  v.  Keswick,  supra. 
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posing  originally  or  by  ratification,  or  adoption,  obligation  on  the  com- 
pany itself.1 

It  was  therefore  held  that  a  contract  between  the  vendor  to  and 
the  promoter  or  directors  of  the  company,  that  the  promoter  should 
receive  part  of  the  apparent  purchase  money,  fell  within  this  section ; 2 
and  that  contracts  by  the  promoter  for  remuneration  of  the  directors- 
whether  by  giving  them  qualification  shares  or  otherwise  fell  within 
the  section.3  The  latter  case  is  provided  for  now  specifically  by  section 
81  (1)  (m)  below. 

It  followed  on  that  construction  that  so  long  as  before  the  issue  of 
the  prospectus  a  man  became  a  promoter  of  the  company,  contracts 
entered  into  by  him,  though  entered  into  prior  to  his  becoming  a  pro- 
moter, fell  within  the  sections  if  they  were  material  to  be  known  to  the 
applicant.4 

It  was  apparent  that  some  limitation  had  to  be  put  on  the  word 
"  contract "  otherwise  every  petty  trading  contract  of  the  company 
would  have  had  as  to  dates  and  parties  to  be  stated ;  this  limitation 
was  found  at  last  in  the  theory  that  the  section  did  not  apply  at  all  to- 
"  immaterial "  contracts  such  as  these.5 

It  will  be  seen  that  section  81  (/)  (k)  and  (m)  make  all  these  points, 
clear.  It  is  clear  that  paragraph  (j)  requires  the  amount  paid  to  the 
promoter  and  consideration  for  such  payment  to  be  stated,  regardless 
whether  or  not  at  the  date  of  the  payment  he  was  the  promoter  of  the 
company.  That  paragraph  (k)  introducing  the  word  "material  "  re- 
quires any  contract  material  for  the  intending  investors'  consideration 
to  be  stated,  regardless  of  whether  or  not  that  contract  is  adopted  by 
or  imposes  obligation  on  the  company.  That  by  the  first  half  of  the 
proviso,  contracts  in  the  ordinary  course  of  the  company's  business  are 
excluded. 

However,  while  section  38  was  in  operation,  the  uncertainty  of  the 
section  led  to  a  waiver  clause  being  often  introduced.  The  cases  on 

1  Sullivan  v.  Metcalfe,  5  C.P.D.,  pp.  461,  464,  465;  Jury  \.  Stoker,  9  L.R.  Ir., 
p.  400,  et  seq. ;  Cackett  v.  Keswick,  supra;  contrary  dicta,  2  C.P.D.,  pp.  497,  506; 
5  C.P.D.,  p.  470. 

iGharlton  v.  Hay,  31  L.T.  437;  Sullivan  v.  Metcalfe;  Cackett  v.  Keswick, 
supra. 

3,Charlton  v.  Hay,  31  L.T.  437;  Jury  v.  Stoker,  9  L.R.  IT.  385;  Twycross  v. 
Grant,  2  C.P.D.,  p.  485,  529;  Sullivan  v.  Metcalfe,  5  C.P.D.  455 . 

4  Governs  Case,  1  Ch.D.  182,  per  Mellish  and  Brett,  L.JJ. ;  Twycross  v.  Grant,  2 
C.P.D.,  pp.  485,  486,  539 ;  Sullivan  v.  Metcalfe,  5  C.P.D.,  p.  461 ;  the  above  case* 
are  in  conflict  with  the  decision  in  Ciaig  v.  Phillips,  3  Ch.D.  722,  and  some  dicta  in 
Cover's  Case,  the  facts  of  which  are  given  ante,  p.  45,  but  in  each  of  which  the 
vendor  was  a  promoter  when  the  prospectus  was  issued. 

5 Per  Thesiger,  L.J.,  Sullivan  v.  Metcalfe,  5  C.P.D.,  pp.  459,  461. 
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such  a  clause  are  considered  under  section  81  (4)  which  renders  void 
a  clause  purporting  to  waive  the  requirements  of  section  81. 

Tenthly. — Section  38  gave  but  a  very  poor  protection,  requiring 
merely  dates  and  names  of  parties  to  contracts  to  be  specified ; l  but 
section  81  (fc)  goes  further  and  requires  a  reasonable  time  and  place 
at  which  the  contract  or  copy  may  be  inspected. 

Of  course  the  giving  of  dates  and  parties  to  the  contract,  if  the 
particulars  of  the  contract  if  stated  would  qualify  statements  actually 
made  in  the  prospectus,  will  not  prevent  those  statements  being  mis- 
representations or  give  notice  to  the  applicant  of  the  true  fact.'-' 

Eleventhly. — Section  38  speaking  of  "contracts  "  meant  contracts ; 
a  mere  general  hope  of  expectation  that  the  promoter  would  reward 
the  directors  did  not  amount  thereunder  and  would  not  under  section 
81  (k)  amount  to  such  a  contract.3 

There  is  high  authority  that  section  38  was  not  limited  to  executory 
as  distinct  from  executed  contracts.  Thus  it  was  thought  by  Buckley, 
J.,  that  a  contract  under  which  the  promoter  had,  prior  to  the  issue  of 
tho  prospectus,  actually  paid  a  director  to  be  a  director  ;  a  contract  by 
A  for  sale  of  land  to  B,  a  promoter,  which  by  conveyance  had  been 
completed  by  conveyance  from  A  to  C  (B's  name  not  appearing) ;  a 
contract  by  the  company  running  for  a  time  which  had  run  out ;  would 
all  if  material  fall  within  that  section ;  and  even  that  an  wholly 
cancelled  contract  fell  within  the  section.4 

A  contract  which  had  been  partly  cancelled  would  if  material  have 
fallen  within  the  section  as  well  as  the  cancelling  contract  itself.6 

There  seems  little  reason  to  doubt,  that  though  perhaps  a  wholly 
cancelled  contract  may  not  have  fallen  within  section  38,6  yet  if  it  is 
material  it  would  fall  within  section  81  (k)  by  reason  of  the  ending 
words  of  that  paragraph. 

But  a  contract  already  completed  and  carried  out  by  conveyance 
might  not  fall  within  this  paragraph,  unless  it  was  a  contract  within 
the  two  years  with  a  person  a  promoter  of  the  company,  when  it  would 
come  within  section  81  (i)  (/)." 

Ttcelfthly. — It  was  much  argued  that  section  38  embraced  only 
contracts  the  existence  of  which  if  known  to  the  applicant  would  have 

1  Twycross  v.  Grant,  2  C.P.D.,  p.  583. 

"  Aaron's  lieef  v.  Twits,  1896,  A.C.  273,  ante,  p.  46 ;  Component  Tubes  Co. 
v.  Naylor,  1900,  Ir.  2  Q.B.,  p.  83. 

*Arkwright  v.  Newbold,  17  Ch.D.  801. 
*  Droome  v.  Speak,  1908,  1  Ch.,  pp.  600,  601. 
'Ibid. ;  Sltfpherd  v.  Broome,  1904,  A.C.  342. 
*BM  Broome  v.  Speak,  sujira,  on  appeal. 
7  Cf.  ante,  p.  85. 
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deterred  him  from  application.  But  this  argument  was  rejected  : l  and 
it  is  established  that  it  is  enough  to  bring  a  contract  within  the  section 
that  it  would  be  material  for  the  applicant's  consideration  as  to  whether 
or  not  he  should  apply.  Indeed  a  contract  might  on  its  face  be  posi- 
tively beneficial  to  the  company,  yet  it  might  disclose  such  relations 
between  promoters  and  directors,  as  to  be  most  material  to  the  in- 
vestor's consideration.  The  same  would  apply  to  section  81  (k). 

Thirteenthly . — The  plaintiff  under  section  38  had  to  show  that  he 
was  injured  and  had  suffered  damage  by  omission  lo  state  the  con- 
tract ;  he  therefore  had  to  show  that  had  he  known  of  the  particulars 
of  the  contract  he  probably  would  not  or  might  not  have  applied. 
This  he  failed  to  do  if  he  admitted  that  had  he  known,  he  would  have 
taken  shares  all  the  same.2 

But  it  must  not  be  assumed  that  the  plaintiff  must  necessarily 
swear  that  had  he  known  of  the  contract  he  would  not  have  applied — 
if  he  be  living,  that  he  does  not  say  so,  is  no  doubt  to  some  extent  a 
matter  for  comment  where  he  relies  on  a  positive  "misrepresentation," 
as  distinct  from  an  "omission,"  and  perhaps  even  in  the  latter  case.;! 

But  it  is  obvious  that  a  man  cannot,  with  satisfaction  to  himself  or 
the  Court,  tell  the  Court  what  he  would  have  done  if  he  had  known 
something  that  he  did  not  know.  Accordingly  if  the  contract  is  found 
to  be  really  material  for  the  plaintiffs  consideration,  there  is  a  pre- 
sumption of  fact,  not  of  law,  that  the  plaintiff  would  not  or  might 
reasonably  not  have  applied;  and  that  presumption  is  sufficient  to 
found  the  action  ;  it  will  then  lie  on  the  defence,  if  it  can  do  so,  to 
rebut  this  presumption.4 

There  is  no  doubt  that  in  an  action  under  section  81  (6)  the  same 
principles  will  hold  in  the  case  of  non -disclosure  of  material  contracts. 

Fourteenthly. — If  the  contract  were  material  and  the  plaintiff  had 
he  known  of  it  would  not  have  applied,  then  if  the  shares  had  no  value 
at  the  time  of  allotment  the  plaintiff  could  recover  as  damages  what  he 
had  paid.  The  same  principle  would  apply  under  section  81.5 

i  Broome  v.  Speak,  1903,  1  Ch.  586,  particularly  at  p.  629. 

*Nash  v.  Calthorpe,  1905,  2  Ch.,  p.  245. 

*Cackett  v.  Keswick,  1902,  2  Ch.,  p.  464;  post,  pp.  94,  98,  99,  108. 

*Broome  v.  Speak,  1903,  1  Ch.,  pp.  004,  621,  622,  628;  Shepherd  v.  Broome, 
1904,  A  C.  342  (in  which  the  applicant  did  not  so  swear,  but  elicited  the  materiality 
from  the  defendant's  witnesses) ;  Nash  v.  Calthorpe,  1905,  2  Ch.,  pp.  250,  251; 
Marsliall  v.  Morrison,  1907,  W.N.  29  ;  Macleay  v.  Taite,  1906,  A.C.,  p.  31  (in  which 
the  plaintiff's  cross-examination  induced  the  Court  to  hold  that  the  plaintiff  would 
have  applied  even  if  he  had  known  the  particulars) ;  Bateij  v.  Keswick,  85  L.T.  18 ; 
Cackett  v.  Keswick,  1902,  2  Ch.,  pp.  463,  464. 

5  See  Chap.  xvn. 
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Fifteenthly. — The  remedy  given  by  the  section  being  personal  against 
those  responsible,  was  altogether  independent  of  any  claim  for  rescis- 
sion against  the  company  ;  it  was,  and  is  under  section  81,  therefore 
•wholly  immaterial  that  a  winding  up  had  preceded  the  action.1 

Sixteenthly. — The  very  object  of  section  38,  and  of  section  81,  sub- 
section 4,  was  and  is  to  avoid  any  doctrine  of  constructive  notice. 
The  fact  then  that  the  applicant  may  suspect  an  undisclosed  material 
contract  to  exist^  does  not  affect  the  applicant  with  notice  of  its  par- 
ticulars or  existence.8 

The  term  promoter  as  used  in  section  81  is  much  wider  than  its 
•definition  in  section  84,  which  is  limited  to  connexion  with  the  pro- 
spectus excluding  mere  professional  agents.3 

"  Promoter "  has  been  defined  as  one  who  sets  in  motion  the 
machinery  of  the  Act  which  enables  him  to  create  an  incorporated 
company : 4  this  definition  is  in  reality  practically  supported  by  the 
•definitions  referred  to  in  the  cases  in  the  margin.5 

If  a  man  while  he  is  a  promoter  of  the  company  acquires  a  pro- 
perty as  promoter  of  the  company,  he  cannot  retain  as  against  the 
company  his  profit  on  sale  to  the  company  except  upon  full  disclosure 
of  that  profit.  Even  if  he  has  bought  while  not  a  promoter,  still  he 
owes  a  fiduciary  duty  to  the  company,  and  though  on  non-disclosure  of 
his  profit,  the  company  cannot  make  him  account  for  it,  yet  in  certain 
cases  it  may  be  entitled  to  rescission  of  his  contract  with  the  company. 
The  right  of  action  is  in  either  case  that  of  the  company,  not  of  the 
applicant,  and  is  accordingly  not  dealt  with  in  this  work  which  is 
limited  to  prospectuses."  The  prospectus,  however,  is  useful  even  in 
an  action  between  the  company  and  the  promoter  as  tending  to  show 
what  the  promoter  had  disclosed  to  the  constituent  shareholders  of  the 
company.7 

"Section  81  (1)  (/).  The  names  and  addresses  of 
the  auditors  (if  any)  of  the  company  and  " 

This  repeats  the  Act  of  1907,  section  2  (1)  (I)  substituted  for  Act  of 
1900,  section  10  (1)  (I). 

1  Broom*  v.  Speak,  1908,  1  Ch.  592 ;  Cackett  v.  Kesicick,  1902,  2  Ch.  456. 
3  Wliite  v.  IJaymen,  1  Cab.  and  El.  101. 

3 E.g.  a  solicitor,  not  himself  a  promoter,  to  the  promoter  (re  Oreat  \Vkctd 
I'olgooth,  32  W.R.  107;  ante,  p.  125. 

*Erlanger  v.  New  Sombrero,  3  A.C.,  p.  1268. 

5  Twycrou  v.  Grant,  2  C.P.D.,  p.  541 ;  Wtialey  Bridge,  etc.  v.  Green,  5  Q.B.D., 

p.  111. 

•See  note  5,  ante,  pp.  82,  83. 

1  Lag unns  v.  Lagunas,  1899,  2  Ch.,  892;  New  Sombrero  v.  Erlanger,  5 
•Ch.D.  73,  8  A.C.  1218. 
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The  directors  may  appoint  the  first  auditors,  who  will  hold  office 
till  the  first  general  meeting,  section  112.  The  names  of  the  auditors 
are  not  in  general  so  important  as  the  names  of  the  directors,  etc.1 

"Section  81  (1)  (in}.  Full  particulars  of  the  nature 
and  extent  of  the  interest  (if  any)  of  every  director  in  the 
promotion  of  or  in  the  property  proposed  to  be  acquired 
by,  the  company,  or  where  the  interest  of  such  a  director 
consists  in  being  a  partner  in  a  firm,  the  nature  and  extent 
of  the  interest  of  the  firm  with  a  statement  of  all  sums 
paid  or  agreed  to  be  paid  to  him  or  to  the  firm  in  cash 
or  shares  [stock],  or  otherwise,  by  any  person  either  to 
induce  him  to  become,  or  to  qualify  him  as,  a  director, 
or  otherwise  for  services  rendered  by  him  or  by  the  firm 
in  connexion  with  the  promotion  or  formation  of  the 
company  and  " 

This  repeats  the  Act  of  1907,  section  2  (1)  (m)  substituted  for  the 
Act  of  1900,  section  10  (1)  (m). 

This  paragraph  does  not  apply  to  a  prospectus  issued  more  than 
one  year  after  the  company  is  entitled  to  commence  business,  sub- 
section 8. 

In  default  of  any  misrepresentation  or  misleading  suggestion  on 
the  question,  as  to  which  the  reader  is  referred  (ante,  p.  83),  an  applicant 
who  knew  the  price  at  which  the  company  could  only  by  the  contract 
purchase,  had  at  common  law  no  remedy  himself  (as  distinct  from  the 
company  itself)  whether  for  rescission  or  in  an  action  of  deceit  on  the 
ground  that  the  vendor  had  paid  or  agreed  to  pay  the  directors  to  act 
or  for  their  services,  in  cash  or  by  paying  their  qualification  or  other- 
wise. It  was  for  the  applicant  to  consider  whether  the  contract  was 
beneficial ;  to  him  it  was  immaterial  what  the  vendor  did  with  his 
purchase  money.2  And  a  statement  that  no  promotion  money  is 
payable  by  the  company  does  not  mean  that  no  promotion  money  is 
payable  by  the  vendor.3  So  a  statement  that  "the  remuneration  of 
the  directors  shall  be  fixed  by  the  shareholders  and  it  is  proposed  that 
they  shall  be  paid  only  on  the  profits  made  "  referred  only  to  what 
they  might  get  from  the  shareholders  and  did  not  exclude  remunera- 
tion from  the  vendors.4 

lRe  South  of  England,  1911,  1  Ch.,  p.  577. 

*Heymann  v.  European,  etc.,  7  Eq.  154 ;  Kent  v.  Freehold,  etc.,  i  Eq.,  p.  599 ; 
Arkwright  v.  Newbold,  17  Ch.D.,  301.  Note  5,  ante,  p.  82. 

*Arkwright  \.  Newbold,  17  Ch.D.,  pp.  322,  323.         4  Ibid.,  supra. 
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But  a  statement  that  "  no  promotion  money  had  been  paid  or 
would  be  paid ''  would  doubtless  be  a  misrepresentation  had  the  pro- 
moter contracted  to  give  shares  to  a  director, l  or  had  purposely  swelled 
the  purchase  money  of  the  property  sold  to  the  company  to  include 
promotion  money.'-  The  director  however  being  in  a  fiduciary  relation 
to  the  company  would,  unless  he  made  full  disclosure,  be  liable  to  ac- 
count to  the  company  for  the  property  so  given. 

This  position  was  altered  to  some  extent  by  section  38  of  the  Act 
of  1867,  and  the  decisions  pronounced  upon  it  that  every  contract 
material  for  the  investor's  consideration  must  be  stated  as  to  its  date 
and  parties  whether  or  not  such  contract  imposed  liability  or  obligation 
on  the  company  itself.3 

"Section  81  (1)  (n).  Where  the  company  is  a  com- 
pany having  shares  [stock]  of  more  than  one  class  the 
right  of  voting  at  meetings  of  the  company  conferred  by 
the  several  classes  of  shares  [stock]  respectively." 

Repeats  Act  of  1907,  section  2  (1)  (n). 

The  prospectus  usually  sets  out  the  articles  dealing  with  the  matter 
in  full.    The  object  is  to  show  the  distinct  power  of  each  class  of  shares 
Section  81,  subsections  2  and  3  are  given  in  extenso  above,  p.  82. 

"  Section  81,  subsection  4.  Any  condition  requiring 
or  binding  any  applicant  for  shares  [stock]  or  deben- 
tures [debenture  stock]  to  waive  compliance  with  any 
requirement  of  this  section  or  purporting  to  affect  him 
with  notice  of  any  contract,  document,  or  matter  not 
specifically  referred  to  in  the  prospectus,  shall  be  void." 

This  subsection  repeats  the  repealed  Act  of  1900,  section  10,  sub- 
section 5. 

The  first  part  of  this  subsection  is  limited  to  avoiding  clauses 
stipulating  for  waiver  by  the  applicant4  of  the  requirements  of  this 
section  and  this  section  alone.  The  second  part  of  the  subsection  is 
general  and  requires  that  in  order  that  an  applicant6  should  be  af- 
fected with  notice  thereof,  the  contract,  document,  or  matter,  of  which 
it  is  intended  to  affect  him  with  notice  must  be  specifically  referred  to 

1  Jury  v.  Stoker,  9  L.H.  Ir.  885. 
8  Arkwright  v.  Newbold,  utipra. 
*  Ante,  pp.  90,  91. 

4  Does  the  word  exclude  purchaser  on  the  market  when  the  prospectus  is  in- 
tended to  invite  such  purchase  ? 
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in  the  very  prospectus  itself.  The  subsection  does  not  however  pur- 
port to  affect  him  with  notice  even  though  the  contract,  document,  or 
matter  be  specifically  referred  to  when  the  law  would  hold  him  not 
affected  with  such  notice.1  Many  of  the  matters  with  notice  of  which 
the  promoter  would  like  to  affect  the  applicant  are  required  by  sec- 
tion 81  (1)  to  be  actually  set  forth ;  as  to  these  a  specific  reference 
would  be  utterly  unavailing  to  affect  the  applicant  with  notice,  inas- 
much as  any  such  attempt  would  be  held  to  amount  to  a  condition 
for  waiver  of  compliance  and  so  a  void  condition  under  the  first 
branch  of  the  section.  Again  even  where  the  matter  was  not  required 
to  be  set  forth  in  the  prospectus,  the  rule  holds  that  a  man  cannot  re- 
quire a  person  so  to  distrust  his  own  statements  as  to  resort  to  in- 
formation that  would  show  he  lied  or  was  mistaken.2  Of  course  a  man 
may  say  in  effect,  "  I  believe  what  I  have  stated  to  be  true  but  I  am 
not  sure  that  in  some  respects  I  am  accurate ;  therefore  I  offer  you 
inspection  of  the  document  the  effect  of  which  I  have  tried  to  state, 
and  notwithstanding  inaccuracy  or  oncission  in  or  from  my  statement 
you  shall  take  with  full  notice  of  the  terms  of  the  document ".  This- 
is  necessarily  done  every  day  in  conditions  of  real  estate,3  but  the  con- 
dition presupposes  that  the  vendor  has  honestly  tried  to  give  an  ac- 
curate statement  of  the  document.4  Again  a  vendor  may  in  effect 
say,  "  the  construction  I  require  you  to  put  upon  this  document  is  so 
and  so  ;  inspect  it ;  form  your  own  judgment ;  but  if  you  contract  you 
contract  on  the  basis  that  you  admit  the  construction  I  require  of 
you 5  and  on  no  other  basis  ". 

The  effect  of  this  subsection  would,  we  conceive,  be  that  the  appli- 
cant is  entitled  to  rely  on  what  appears  in  the  prospectus,  with  the  total 
elimination  from  that  prospectus  of  the  purported  waiver  clause,  or 
the  clause  purporting  to  affect  him  with  notice.  Having  regard  to 
the  double  branch  of  this  subsection  he  is,  we  suggest,  entitled  to  treat 
those  clauses  for  all  purposes  as  non-existing.  Let  us  illustrate : 
section  81  (k)  requires  dates  and  parties  to  material  contracts  and 
inspection  to  be  offered  of  them,  the  various  other  subsections  in  ef- 
fect require  that  the  leading  contents  of  most  material  contracts- 
should  be  stated — all  these  are  omitted  in  the  prospectus,  but  the 
waiver  clause  itself  hints  at  their  existence ;  it  is  not,  we  suggest,  per- 

1  P.  40.  2  P.  40. 

3  "Farrer  Conditions  of  Sale,"  pp.  110,  111,  183. 

4  Pearson  v.  Dublin  Corporation,  1907,  A.C.  362  ;  "  Farrer  Conditions,"  pp.  55, 
172. 

5  "Farrer  Conditions,"  p.  247  ;  NicJwls  and  Van  Joel,  1910,  1  Ch.,  p.  47.    As 
to  when  the  allotee  has  notice  of  the  memorandum  and  articles  respectively,  see  ante, 
pp.  40,  41. 
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missihle  to  use  the  void  clause  to  cast  up  against  the  applicant  in  any 
form  of  action  by  him  that  he  must  have  applied  knowing  that  there 
were  material  contracts  not  disclosed.1  The  legislature  says  that 
any  such  "  condition  "  shall  be  void,  which  must  mean  that  the  whole 
condition  is  void  and  void  for  all  purposes. 

While  section  38  of  the  old  Act  of  1867  was  in  force,  requiring,  as 
section  81  (1)  (fc)  now  requires,  the  dates  of  and  the  names  of  parties 
to  material  contracts  to  be  stated  ;  a  practice  grew  up  of  inserting  a 
waiver  clause  binding  the  applicant  to  waive  further  compliance  with 
that  section  than  the  prospectus  disclosed.  Though  such  a  waiver 
clause,  so  far  as  regards  the  matters  in  this  section  required  to  be 
stated,  is  by  the  subsection  rendered  void,  it  will  be  useful  to  state 
the  result  of  the  old  cases  ;  for  first  there  is  nothing  apparently  to 
preclude  waiver  of  the  rights  given  the  applicant  by  section  84  ;  and 
secondly  the  prospectus  may  not  be  a  statutory  prospectus  within  the 
definition  of  section  285  in  which  case  the  old  law  holds. 

First. — If  the  waiver  clause  in  the  prospectus  itself  was  insufficient 
in  the  particular  circumstances  of  the  case  to  protect,  the  fact  that  the 
signed  form  of  application  also  contained  an  express  contract  to  waive 
compliance  added  nothing  in  the  way  of  protection.  - 

Secondly. — If  the  prospectus  was  itself  fraudulent  no  waiver  clause 
would  protect.  Fraud  rips  up  all  contracts,  including  the  clause  in 
question.  It  would  be  against  every  canon  of  public  policy  and 
morality  that  skill  in  drafting  should  justify  fraud.3 

Thirdly. — Where  the  prospectus  itself  was  perfectly  honest  and 
the  omission  was  bona  fide  made  in  forgetful  ness,  a  properly  framed 
waiver  clause  would  protect.  But  to  give  the  protection  it  was  not 
enough  that  the  prospectus  should  be  honest ;  it  was  furtheri necessary 
that  it  should  fairly  disclose  what  was  the  nature  of  the  rights  that  the 
applicant  was  required  to  release  or  waive.4 

Fourthly. — The  waiver  clause  in  itself  might  be  misleading  in 
which  case  it  would  be  bad.  Thus,  where  a  prospectus  after  stating 
contracts  of  a  particular  nature  went  on  to  state  "  that  there  are  or 
may  be  "  other  contracts  of  a  similar  nature,  the  waiver  clause  was 
held  to  be  no  protection  when  the  directors  knew  that  there  were 
other  similar  contracts.  The  fair  inference  of  the  words  "  may  be 

1  White  v.  Haymen,  1  Cab.  and  El.  101,  ante,  p.  94. 

*  Greenwood  v.  Leather  Shod  Wheel,  1900,  1  Ch.  428;  Cackett  v.  Keswick, 
1902,  2  Cb.  456. 

3  Macleay  v.  Taite,  1906,  A.C.,  pp.  27,  84;  Pearson  v.  Dublin  Corporation 
1907,  A.C.,  pp.  354,  856,  860,  862,  865  ;  Tullis  v.  Jacsmi,  1892,  8  Ch.,  p.  444. 

4  Macleay  v.  Taite,  sujrra  ;  Stevens  v.  Hoare,  20  T.L.R.  407,  as  to  forgetfulness 
(antf,  p.  89). 
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such  contracts,  is  that  those  responsible  for  the  prospectus  are  not 
actually  aware  that  there  are  any  such.1 

Or  if  the  prospectus  clearly  shows  that  there  are  such  contracts, 
then  the  fair  inference  from  the  words  "  are  or  may  be  "  is  that  those 
responsible  for  the  prospectus  think  that  the  relation  of  such  contracts 
to  the  section  is  so  slight  and  technical  that  it  is  not  worth  while  to 
disclose  them.a 

This  doctrine  as  to  the  misleading  use  of  such  words  as  "  may  be," 
etc.,  is  of  course  of  general  application  not  confined  to  prospectuses. 
A  vendor  commits  a  fraud  on  a  purchaser  in  binding  him  to  assume 
as  a  fact  that  which  the  vendor  knows  to  be  false.3 

There  seems  to  be  no  reason  why  the  right  to  sue  under  section 
84  of  the  Act  replacing  the  old  Director's  Liability  Act,  1890,  should 
not  be  capable  of  being  waived.  The  requirements  of  the  old  section 
38  of  the  Act  of  1867  could  clearly  be  waived  as  we  have  seen ;  and 
the  express  insertion  of  a  subsection  in  section  81  (cf.  section  85  (5)) 
avoiding  a  waiver  of  the  requirements  of  this  particular  section  coupled 
with  omission  of  any  such  section  in  section  84  seems  to  amount  to 
a  clear  statutory  recognition  that  the  latter  section  could  be  waived. 
The  waiver  clause  if  used  should  run,  "It  is  believed  that  the 
statements  herein  are  correct  but  the  applicant  shall  waive  all  actions, 
proceedings,  claims,  and  demands  against  persons  who  would  be  other- 
wise liable  under  section  84  of  the  Act  of  1908  for  or  on  account  of 
any  honest  misstatement  herein  ". 

The  application  form  to  avoid  any  suggestion  that  as  regards 
such  persons  the  matter  was  "res  inter  alios  acta"  should  make  the 
applicant  agree  to  such  waiver  with  the  company  as  a  trustee  for 
those  persons ;  as  was  in  fact  tried  to  be  done  in  several  cases.4 

Such  a  clause  on  the  face  of  it  does  not  protect  the  company  or 
other  the  vendors  against  an  action  for  rescission  of  the  contract ;  and 
it  may  be  doubtful  whether  any  clause  that  could  be  framed,  could 
protect  the  company  or  other  the  vendors  against  rescission  where 
the  misrepresentation  was  essential,  in  this  sense,  that  the  thing  pro- 
posed to  be  delivered  is  in  fact  totally  different  to  what  was  offered ; 
in  such  a  case  it  should  seem  on  the  vendor  and  purchaser  cases 

1  Caskett  v.  Keswick,  1902,  2  Ch.,  pp.  466,  474-6  ;  Greemvood  v.  Leather 
Shod  Wheel,  1900,  1  Ch.,  p.  431 ;  Watts  v.  Buchnall,  1902,  2  Ch.,  p.  634,  1903,  1 
Ch.,  p.  778  ;  cf.  Girling  v.  Girling,  W.N.,  1886,  18. 

*  Watts  v.  Buchnall,  1903,  1  Ch.,  p.  795. 

sRe  Bannister  12  Ch.D.  130;  Sandback  and  Edmondson,  1891,  1  Ch.  99; 
•"  Farrer  on  Conditions,' '  pp.  247,  248. 

4 Greenwood  v.  Leather  Shod  Wheel,  1900,  1  Ch.  421;  Cackett  v.  Keswick, 
1902,  2  Ch.  456. 
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that  the  applicant  is  entitled  to  say  that  the  whole  contract  including 
the  clause  in  question  must  be  rescinded.1  But  to  say  that  the  contract 
may  be  rescinded,  is  not  to  say  that  the  clause  may  not  fairly  protect 
those  responsible  for  the  prospectus  against  the  new  statutory  obliga- 
tions imposed  by  section  84  unknown  to  the  common  law.  In  the 
nature  of  things  there  is  no  objection  to  the  clause.  Articles  adequately 
framed  can  protect  a  director  from  all  liability  for  honest  negligence 
in  transacting  the  company's  affairs.2 

"  Section  81,  subsection  5.  Where  any  such  pro- 
spectus as  is  mentioned  in  this  section  is  published  as 
a  newspaper  advertisement  it  shall  not  be  necessary 
in  the  advertisement  to  specify  the  contents  of  the 
memorandum  or  the  signatories  thereto,  and  the  number 
of  shares  subscribed  for  by  them." 

This  subsection  repeats  subsection  6  of  the  Act  of  1900,  section  10. 

This  is  the  only  exemption  in  case  of  a  newspaper  advertisement ; 
and  applies  to  the  newspaper  advertisement  wily,  not  to  copies  of  the 
same  prospectus  otherwise  circulated.  A  practice  has  grown  up  of 
inserting  in  newspapers  an  "  abridged  prospectus  "  with  or  without 
application  form,  but  stating  that  full  prospectuses  can  be  obtained, 
and  on  full  prospectuses  alone  can  applications  be  received. 

Now  the  fact  that  an  application  form  is  inserted,  makes  it  clear 
beyond  words,  whatever  other  words  be  added,  that  the  advertisement 
itself  is  an  invitation  to  apply,  and  therefore,  if  the  invitation  is  to  the 
public,  as  it  must  be  in  case  of  a  newspaper  advertisement,  a  statutory 
prospectus.  But  the  omission  of  the  application  form,  even  accom- 
panied with  words  to  the  effect  that  applications  will  only  be  received 
on  the  full  prospectus,  will  not  prevent  the  advertisement  itself  being 
a  statutory  prospectus,  if  the  Court  finds  that  the  real  object  of  the 
advertisement  was  not  to  state  merely  that  a  full  prospectus  was 
being  issued,  but  to  induce  applications  on  the  advertisement  itself. 
As  we  have  seen,  the  Court  is  not  gulled  by  mere  verbiage.3  The 
object  of  many  of  these  so-called  "  abridged  prospectuses  "  is  not 
merely  to  advertise  the  coming  out  of  a  full  prospectus,  but  omitting 
inconvenient  statutory  requirements,  to  induce  applications  on  the 
advertisement  itself.  If  then,  whatever  be  its  wording,  its  real 
object  be  an  invitation  to  the  public,  and  the  advertisement  omits  the 

J  Flight  v.  Booth,  1  Singh,  N.C.,  p.  877;  Fawcett  and  Holmes,  42  Ch.D.  150; 
Puckett  and  Smith,  1902,  2  Ch.  264  ;  "Farrer  on  Conditions,"  pp.  92,  97. 
•  Jiratilian  Rubber,  etc.,  1911,  1  Ch.,  p.  440.        *Ante,  pp.  18,  19,  81. 
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statutory  requirements,  the  authors  will  be  liable  on  the  advertise- 
ment as  being  itself  a  statutory  prospectus.1 

Section  81,  subsection  6.  "In  the  event  of  non- 
compliance  with  any  of  the  requirements  of  this  section 
a  director  or  other  person  responsible  for  the  prospectus 
shall  not  incur  any  liability  by  reason  of  the  non-compli- 
ance if  he  proves  that 

"  (a)  as  regards  any  matter  not  disclosed  he  was  not 
cognizant  thereof,  or 

"  (b)  the  non-compliance  arose  from  an  honest  mistake 
of  fact  on  his  part :  provided  that  in  the  event  of  non- 
compliance  with  the  requirements  contained  in  para- 
graph (m)  of  subsection  1  of  this  section  no  director  or 
other  person  shall  incur  any  liability  in  respect  of  the 
non-compliance  unless  it  be  proved  that  he  had  know- 
ledge of  the  matters  not  disclosed." 

This  repeats  the  Act  of  1900,  section  10  (7). 

We  have  already  largely  considered  the  action  under  this  section 
when  comparing  the  repealed  section  38  of  the  Act  of  1867  with  sec- 
tion 81  (1)  (k)  above :  accordingly  where  we  can,  we  shall  refer  to  the 
prior  pages.  - 

This  section  does  not  expressly  but  it  does  impliedly  give  an  action 
in  damages  against  those  responsible  for  the  prospectus  ;  but  of  its  own 
inherent  force  it  gives  no  action  of  rescission  against  the  company.3 

This  decision  seems  quite  unquestionable  ;  but  this  section  ac- 
cordingly in  some  respects  confers  but  little  advantage  on  the  appli- 
cant. If,  as  seems  quite  clear,  to  enable  him  to  sue  on  this  section 
he  has  to  prove  that  had  the  disclosure  been  made  he  would  not  or 
might  not  have  applied  : 4  it  seems  that  in  reality  he  could  get  no 
relief  for  such  things  for  instance  as  non-disclosure  of  the  auditors' 
names  ;  unless,  indeed,  he  could  prove  that  he  had  so  low  an  opinion 
of  the  actual  auditors  appointed,  that  had  he  known  they  were  the 
auditors  he  would  not  have  applied. 

The  person  liable  is  "  a  director  or  other  person  responsible  for 

1  White  v.  Haymen,  1  Cab.  and  El.  101,  where  it  was  stated  where  full  pro- 
spectuses could  be  seen  (Army,  etc.  v.  Ciaig,  8  T.L.K.  227  ;  Roussell  v.  Burnham, 
1909,  1  Ch.  1'27).  a  Ante,  pp.  88-94. 

3  Be  South  of  England,  1911,  1  Ch.  673.  4  Ante,  p.  93. 
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the  prospectus  ".  As  to  who  is  responsible  see  Chapter  in.  section  2, 
ante,  p.  24  and  Chapter  xiv.  on  section  84. 

Under  the  latter  section  a  person,  who  has  consented  to  be  a 
director  though  not  till  after  an  interval,  is  prima  facie  made  liable  for 
any  untrue  statement  in  a  "  statutory  "  prospectus.  A  person  who 
has  agreed  to  join  the  Board  after  allotment  is  accordingly  liable 
under  that  s?ction  for  a  misrepresentation.  A  question  arises  whether, 
assuming  that  he  has  had  nothing  to  do  with  the  prospectus,  he  is 
responsible  under  section  81  for  an  "  omission  "  of  what  this  section 
requires.  On  a  consideration  of  the  policy  of  the  Act  (see  section  80 
(2),  61  (1)  (c),  81  (8),  and  84)  it  is  thought  that  he  might  pos- 
sibly be  held  to  be  responsible  under  this  section  ;  but  the  matter  is 
not  free  from  doubt  as  the  provisions  of  section  81  (1)  (c)  and  (8)  cer- 
tainly draw  a  distinction  between  director  and  proposed  director. 

This  subsection  adopts  the  old  rule  under  section  38  of  the  Act  of 
1867,  that  knowledge  in  fact  of  the  omission  is  all  that  is  requisite  to 
entail  liability  '  where  it  is  considered  whether  entire  forgetfulness 
would  excuse. 

This  subsection  goes  further  than  section  38  in  putting  the  onus 
on  the  defendant  of  proof  that  he  had  not  knowledge  of  all  matters 
by  section  81  (1),  required  to  be  disclosed,  with  the  single  exception 
of  what  is  required  under  section  81  (1)  (m). 

On  the  other  hand  if  he  can  prove  honest  mistake  of  fact  he  is  ex- 
cused ;  this  must,  we  conceive,  mean  mistake  of  actual  fact  as  distinct 
from  mistake  of  the  legal  effect  or  consequences  of  that  fact : 2  though 
on  this  view  it  is  rather  difficult  to  see  how  a  case  can  fall  within  this 
second  exemption,  for  if  he  is  not  cognizant  of  the  fact  he  is  protected 
by  the  first  exemption. 

As  regards  the  damages  recoverable  see  Chapter  xvu. 

See  further  on  the  action  under  this  subsection,  Chapter  xv. 

Section  81,  subsection  7.  "  This  section  shall  not 
apply  to  a  circular  or  notice  inviting  existing  members 
or  debenture-holders  [debenture  stock  holders]  of  a 
company  to  subscribe  either  for  shares  [stock]  or  for  de- 
bentures [debenture  stock]  of  the  company  whether  with 
or  without  the  right  to  renounce  in  favour  of  other  per- 
sons but  subject  as  aforesaid  this  section  shall  apply  to 
any  prospectus  whether  issued  on  or  with  reference  to 
the  formation  of  a  company  or  subsequently." 

J  P.  89.  2  Pp.  79,  89,  90. 
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Eepeats  Act  of  1900,  section  10  (4)  as  amended  by  Act,  1907,  sec- 
tion 2  (2). 

A  distinguished  judge  considered1  that  this  subsection  showed 
negatively  that  existing  shareholders  or  debenture-holders  could  not  be 
considered  as  "  the  public  "  within  that  expression  in  the  Companies 
Acts ;  if  this  is  so,  then  such  a  circular  or  notice,  as  not  being  a  stat- 
utory prospectus — for  issue  to  "the  public"  is  of  the  essence  of  a 
"  statutory  "  prospectus — does  not  require  to  be  dated  or  a  copy  there- 
of filed  under  section  80.  But  to  come  within  the  exemption  and  to 
avoid  being  a  "statutory"  prospectus,  the  circular  must  be  rigidly 
confined  to  existing  members,  etc. ;  and  not  only  confined  by  the 
words,  but  must  really  be  intended  in  fact  to  be  so  confined.  As  to 
the  last  words  of  this  subsection  see  ante,  pp.  70,  71. 

Section  81,  subsection  8.  "The  requirements  of 
this  section  as  to  the  memorandum  and  the  qualification, 
remuneration,  and  interest  of  directors  the  names,  de- 
scriptions, and  addresses  of  directors  or  proposed 
directors  and  the  amount  or  estimated  amount  of  pre- 
liminary expenses  shall  not  apply  in  the  case  of  a 
prospectus  issued  more  than  one  year  after  the  date  at 
which  the  company  is  entitled  to  commence  business." 

Eepeats  Act  of  1900,  section  10  (4)  (a). 

As  to  when  the  company  is  entitled  to  commence  business  see 
ante,  p.  66. 

Section  81,  subsection  9.  "Nothing  in  this  section 
shall  limit  or  diminish  any  liability  which  any  person 
may  incur  under  the  general  law  or  this  Act  apart  from 
this  section." 

Eepeats  Act  of  1900,  section  10  (8). 

The  provisions  of  section  84,  requiring  a  duty  of  reasonable  accu- 
racy by  directors  in  their  statements,  might  be  considered  to  fall  within 
this  part  of  this  work,  but  for  convenience  we  postpone  it  for  con- 
sideration under  the  applicant's  remedies,  Chapter  xiv. 

1  Burroios  v.  Matabele  Gold  Reefs,  etc.,  1901,  2  Ch.,  p.  27. 


PART  III. 

THE  REMEDIES  OF  THE  APPLICANT  ON  THE  PRO- 
SPECTUS AND  THE  CRIMINAL  LAW. 

CHAPTER  XII. 

RESCISSION   AND   DEFENCE   TO   ACTION   FOR  CALLS   AND  HOW  THE 
RIGHT  TO  RESCISSION  MAY  BE  LOST. 

IN  the  preceding  chapters  we  have  at  times  touched  on  the 
remedies  of  the  applicant  for  positive  misrepresentations  or  omissions 
in  and  from  the  prospectus.  In  this  part  we  treat  in  detail  of  the 
applicant's  remedies ;  and  in  this  chapter  we  consider  the  right  of  re- 
scission, what  is  required  to  prove  that  right,  and  how  it  may  be  lost. 

The  action  of  rescission  against  the  company  may,  when  the  facts 
warrant  it,  be  combined  with  an  action  of  deceit  at  common  law,  an 
action  under  section  81,  and  an  action  under  section  84,  against  those 
responsible  for  the  prospectus :  provided  that  all  actions  arise  on  the 
same  subject  matter,  e.g.  the  prospectus.1 

Proceedings  for  rescission  may  take  the  form  of  action  by  the 
shareholder  for  rescission,  countei-claim  for  rescission  in  the  company's 
action  for  calls,  or  motion  or  summons  to  rectify  the  register  under 
section  32  of  the  Act.  But  the  Court  will  not  as  a  rule  allow  a  fully 
paid  up  shareholder  to  proceed  on  motion  under  this  section,  for  his 
remaining  on  the  register  will  not  expose  him  to  further  liability,  and 
it  is  more  convenient  that,  if  he  wishes  to  recover  from  the  company 
what  he  has  paid,  he  should  institute  a  proper  action,  and  the  order 
for  rectification  if  granted  would  practically  decide  his  right  to  recover.2 

1  Frankenberg  v.  Great  Horseless,  etc.,  1900,  1  Q.B.  504  ;  lioss  v.  Estates,  etc., 
3  Ch.  682 ;  Henderson  v.  Lacon,  5  Eq.,  p.  263 ;  Kent  v.  Freehold,  etc.,  4  Eq.  588, 
(the  dictum  on  the  appeal  (3  Ch.,  p.  495),  cannot  now  be  supported)  (Capel  v.  Sims, 
«8  L.T.  807). 

*  Askew' »  Case,  9  Ch.  664  ;  Alison's  Case,  9  Ch.  1,  but  even  where  the  share- 
holder has  not  fully  paid,  the  Court  may  refuse  to  hear  the  case  on  motion  and  insist 
on  Hction  being  brought  (re  liritinh  Burniah,  ex  jiarte  Vickers,  56  L.T.  815; 
Sleigh  v.  Glasgow,  etc.,  6  Fraser,  420). 
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The  Court  has,  however,  in  all  cases  a  discretion  to  refuse  to  decide 
the  matter  on  motion  under  the  Act.1 

The  decree  for  simple  rescission  against  the  company  declares  that 
the  contract  between  the  plaintiff  and  the  company  ought  to  be  set 
aside,  it  orders  repayment  by  the  company  of  what  has  been  paid  by 
the  plaintiff  on  the  shares  with  as  a  rule  4  per  cent  interest,  and 
orders  the  plaintiffs  name  to  be  taken  off  the  register,  and  usually 
orders  the  company  to  pay  costs.2 

The  first  great  distinction  between  an  action  for  rescission  of  the 
contract  formed  by  allotment  of  shares,  and  the  action  for  deceit  at 
common  law  against  those  responsible  for  the  prospectus,  is  this ;  that 
it  is  now  well  settled  that  an  innocent  misrepresentation  will  support 
the  former,3  but  not  the  latter  action.4  To  support  the  latter  action 
fraudulent  misrepresentation  is  necessary. 

But  in  the  last  sentence  it  must  be  remembered  that  we  are  treat- 
ing of  a  contract,  which,  like  application  and  allotment,  is  complete  in 
itself  without  further  transaction,  and  calls  into  existence  a  property 
which  had  no  real  existence  before ;  and  not  of  a  property  already  ex- 
isting such  as  a  share  already  allotted  to  A,  which  he  sells  under  a 
contract  requiring  completion  by  transfer.  In  the  latter  case,  as  we  have 
seen,  fraudulent  misrepresentation  on  A's  part,  or  common  mistake  as 
to  the  very  subject  matter  of  the  contract,  is  requisite  to  rescind  the 
contract  when  completed  by  transfer.5 

The  second  great  distinction  between  the  action  of  rescission  and 
that  of  deceit  at  common  law  is  that  the  former  may,  as  we  shall  see,6 
be  lost  by  the  applicant's  delay,  or  by  matter  such  as  the  winding 
up  of  the  company  altogether  independent  of  the  applicant's 
volition  ;  whereas  delay  short  of  what  is  required  for  a  bar  under 
the  Statute  of  Limitations  is  no  answer  to  his  action  of  deceit  against 

1  Askew's  Case,  9  Ch.  664. 

3  .Ross  v.  Estates,  etc.,  3  Ch.  682;  Seton,  6th  ed.  2323.  Interest  was  not 
allowed  in  Henderson  v.  Lacon,  5  Eq.,  p.  263,  but  it  is  now  allowed  (Karberg's  Case, 
1892,  3  Ch.,  p.  17  ;  Wainewright's  Case,  62  L.T.  N.S.,  p.  33).  Where  the  representa- 
tion is  fraudulent  interest  at  5  per  cent  may  be  well  allowed  (re  Mount  Morgan,  56 
L.T.  622 ;  Capel  v.  Sims,  58  L.T.  807).  The  shareholder  is  entitled  to  retain  his 
•  shares  till  repaid  (Jones  v.  Pacaya,  etc.,  1911,  1  K.B.  455). 

3  Wainewright's  Case,  62  L.T.,  p.  32,  63  L.T.  429  ;  Karberg's  Case,   1892, 

3  Ch.,  p.  16 ;  Arkwright  v.  Newbold,  17  Ch.D.,  p.  320 ;  Deiry  v.  Peek,  14  A.C.,  p.  359  ; 

Torrance  v.  Bolton,  8  Ch.,  p.  124  ;  Scott  v.  Snyder,  etc.,  64  L.T.  678,  67  L.T.  104  ; 

re  London  v.  Stafford,  24  Ch.D.  149;  Finance,  etc.  v.  Canadian,  etc.,  1905,  1 

•Ch.,  p.  45. 

4  See  next  chapter. 

8  Pp.  33,  34.  •  Pp.  84,  105,  123. 
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ths  individuals1  r3sponsibl3  for  the  prospectus,  which  action  is  alto- 
gether independent  of  the  action  for  rescission. 

The  third  distinction  is  that  whereas  of  course  the  action  for  re- 
scission does  not  abate  and  cease  with  the  death  of  the  misrepresenter  * 
the  common  law  action  for  deceit  does  in  general  do  so.3 

Having  premised  the  above  three  distinctions  between  the  action 
of  rescission  and  the  action  of  deceit,  we  now  proceed  to  consider  the 
further  requisites  for  an  action  of  rescission  which  are  also,  unless- 
when  specifically  noted,  common  also  to  an  action  of  deceit. 

I.  The   plaintiff  must  show  that  the    company  is  bound  by  the 
prospectus  on  which  he  relies ;  as  of  course  in  the  action  of  deceit  he 
must  show  that  the  defendants  were  responsible  for  the  prospectus. 

In  the  case  of  most  kinds  of  statutory  prospectuses  it  would  not 
be  difficult  to  show  this,  for  a  copy  of  the  prospectus  signed  by  every 
director  or  his  agent  is  required  to  be  filed  with  the  Kegistrar  before 
issue,  and  the  directors  are  the  company's  general  agents  to  prepare 
and  issue  a  prospectus.4 

In  the  comparatively  rare  case  of  a  statutory  prospectus,  issued 
after  incorporation  of  the  company  by  a  purchaser  of  the  company's 
shares  offering  those  shares  for  resale  to  which  case  section  80  does 
not  apply,  and  in  the  case  of  a  non-statutory  prospectus,  we  have 
above  examined  the  cases  in  which  the  company  is  responsible  for  the 
prospectus 5  and  the  cases  in  which  other  individuals  are  personally 
responsible.'5 

II.  The  representation  must  be  a  positive  representation,  not  an 
emission  of  something  which  if  stated  would  not  have  qualified  some- 
thing actually  stated. 

We  have  above  considered  the  case  of  omissions  under  the  general 
law 7  and  of  omissions  of  what  is  statutorily  required  to  be  stated  by 
section  81. 8 

Of  course  some  allowance  is  to  be  made  for  the  natural  sanguine- 
ness  of  promoters,  but  they  must  not  make  a  misrepresentation  that 
is  false  and  mater ial.9 

III.  The  representation  need  not  be  untrue  at  the  date  of  issue  of 
the  prospectus,  it  is  enough  that  it  has,  by  matter  subsequent  known 
to  the  company,  become  untrue  at  the  date  of  allotment. 

This   has  been  treated  of,  Chapter  vm.  ante,  but  note  in  that 

1  Peek  v.  Ourney,  L.R.  6  H.L.,  pp.  884,  385,  402. 

*  Re  Duncan  Terry  v.  Sweeting,  1899,  1  Ch.  887. 

*  Chap.  xvi.  4  Section  80.  *  Chap.  HI.  section  1. 
6  Chap.  HI.  section  2.         "  Chap.  vi.  H  Chap.  xi. 

»  Denton  v.  MacNiell,  2  Eq.  852. 
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chapter  the  difference  between  the  liability  of  the  company  to  rescis- 
sion, and  the  liability  of  those  responsible  for  the  prospectus  to  an 
action  of  deceit. 

IV.  It  has  been  said  that  if  the  representation  originally  untrue 
at  the  date  of  issue  of  the  prospectus  has  become  true  at  the  date  of 
the  plaintiff's  application  (or  allotment)  no  action  will  arise. 

A  prospectus  issued  on  3  May,  stated  that  more  than  half  the  issue 
having  been  subscribed  for,  the  list  would  remain  open  only  a  few 
days.  In  point  of  fact  that  statement  was  untrue,  but  by  28  May,  the 
date  of  the  plaintiff's  application,  had  become  true.  In  an  action  of 
deceit  (in  which  fraud  has  to  be  established)  Lord  Eomilly  intimated 
an  opinion  that  the  action  could  not  lie  on  this  ground,  for  as  he  said 
the  statement  could  not  have  misled  the  plaintiff.1 

He  argued  that  had  the  plaintiff  inquired  on  the  28th  whether 
half  the  shares  had  then  been  subscribed,  he  would  have  been  truly 
answered  that  they  had.  But  the  question  he  would  have  put  to  test 
the  prospectus  would  have  been  had  they  been  subscribed  on  the  3rd. 
Surely  the  law  cannot  allow  a  fraudulent  misrepresentation  by  its 
very  fraud  to  work  out  its  salvation  ;  and  such  a  misrepresentation  as 
stated  would  naturally  lead  to  applications.  Thus,  as  we  shall  see  in 
the  chapter  on  damages,  the  fact  that  at  allotment  the  shares  had  a 
high  market  value,  is  no  real  evidence  of  value,  for  the  value  may  have 
been  due  to  the  very  misrepresentations. 

On  the  other  hand  if  the  misrepresentation  does  not  or  would  not 
naturally  tend  to  bring  about  its  own  fulfilment  in  truth,  then,  if  it 
comes  true  before  allotment,  the  applicant  would  have  no  ground  for 
action.2  The  fact  that  a  misrepresentation  at  the  date  of  action  for 
rescission  becomes  true  during  the  action  is  of  course  no  defence.3 

V.  The  plaintiff  in  entering  into  the  contract  must  have  relied  upon 
the  misrepresentation  ;  and  it  must  be  material  either  to  anyone,  or 
for  particular  reasons,  to  himself. 

If  a  par  icular  misrepresentation  would  be  thought  nothing  of  by 
the  world  at  large,  but  the  plaintiff  proves  that  to  him  personally  it  was 
material,  then  he  can  rescind.  The  company's  contract  is  with  him, 
the  individual,  though  it  invites  the  world  to  apply. 

Thus  suppose  the  inducing  cause  is  the  name  of  an  individual  be- 
ing given  as  a  director,  and  that  individual,  though  totally  unknown  to 
the  world,  is  a  man  known  to  the  applicant  and  believed  by  him  to 

1  Ship  v.  Crosskill,  JO  Eq.,  p.  86 ;  Moore  v.  Burke,  4  F  and  F.,  p  286. 

2  Goddard  v.  Jeffreys,  30  W.R  261),  on  app.  46  L.T.  904,  the  question  of  the 
rents. 

3 Scott  v.  Snyder,  etc.,  66  L.T.,  p.  281. 
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be  most  honest  and  capable,  and  in  reliance  on  his  name  the  applicant 
applies ;  undoubtedly  the  applicant  is  entitled  to  rely  on  the  statement. 
But  in  such  case  he  must  expressly  prove  his  reliance  and  give  his 
reasons.1 

As  a  general  rule  the  applicant  if  living  should  be  called  to  prove 
that  he  relied  on  the  representations ;  but  this  is  by  no  means  in  all 
cases  essential.  If  the  misrepresentation  is  patently  one  of  a  really 
important  fact,  then  in  effect  there  is  a  presumption  of  fact 2  (not  of 
law)  that  the  applicant  relied  thereon ;  and  the  onus  of  showing  that 
he  did  not  rely  thereon  is  shifted  on  to  the  defence.3  If,  however,  the 
applicant  is  living  and  available  and  not  called,  that  is  always  matter 
for  comment.4 

But  some  evidence  is  of  course  requisite  that  the  applicant  saw  the 
prospectus.  Thus,  where  in  a  case  numerous  applicants  joined,  but 
twelve  gave  no  evidence  at  all  though  the  rest  did  with  success,  the 
action  of  the  twelve  was  dismissed,  but  on  their  appeal,  the  order  was 
varied  so  as  to  make  the  dismissal  without  prejudice  to  their  bringing 
a  fresh  action.6 

It  is  now  quite  settled  that  it  is  not  necessary  to  prove  that  but  for 
the  misrepresentation  the  applicant  would  certainly  not  have  applied. 
It  is  sufficient  if  the  Court  is  satisfied  that  but  for  the  misrepresenta- 
tion the  applicant  might  well  not  have  applied.6 

Of  course  a  man  cannot  necessarily  give  his  exact  sensation  on 
reading  each  particular  paragraph  of  a  prospectus,  or  the  exact  weight 
he  gave  thereto  ;  this  cannot  be  expected  ;  as  the  prospectus  is  to  be 
read  as  a  whole,"  so  in  some  sense  his  reliance  on  it  is  as  a  whole.  It 
is  an  old  and  fallacious  expedient  to  cross-examine  a  man  minutely  on 
the  exact  weight  he  gave  to  every  particular  statement.8  As  we  have 

1  Chadwick  v.  Smith,  20  Ch.D.,  p.  51 ;  ex  parte  Smith,  LI.  and  6.  (temp.  Plun- 
kett),  p.  444. 

3  Smith  v.  Chadwick,  9  A.C.,  p.  196  (dissenting  from  a  suggestion  that  it  was 
a  presumption  of  law  in  Redgrave  v.  Hard,  20  Ch.D.,  p.  21)  Smith  v.  Chadwick, 
20  Ch.D.,  p.  44  ;  Cackett  v.  Keswick,  1902,  2  Ch.,  p.  464 ;  Nash  v.  Calthorpe, 
1905,  2  Ch.,  pp.  251,  253. 

3  Cases  in  last  note  (Arnisonv.  Smith,  41  Ch.D.,  pp.  362,  3t>3,  369  ;  Brootne  v. 
Speak,  1908,  1  Ch.,  p.  604). 

4  See  note  2. 

*Arni»on  v.  Smith,  41  Ch.D.,  pp.  362,  374. 

6  Nash  v.  Calthorpe,  1905,  2  Ch.,  pp.  251,  253  ;  re  London  and  Leeds,  56  L.T 
115;  Russell  v.  Sprye,  1  De  G.  M.  and  G.,  p.  708 ;  cf.  liroome  v.  Speak,  1903,  1 
Ch.,  pp.  604,  620. 

7  P.  49. 

8  Arnison  v.  Smith,  41  Ch.D.,  p.  869 ;  Scott  v.  Snyder,  etc.,  66  L.T.  278. 
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seen,  the  sum  of  statements  each  taken  alone  meaning  nothing  does 
not  necessarily  amount  to  nothing.1 

The  fact  that  a  man  fails  to  establish  as  misrepresentations  some 
of  the  statements  on  which  he  relied,  does  not  prevent  him  succeeding 
on  misrepresentations  on  which  he  also  relied.2  The  misrepresenta- 
tion upon  which  he  relies  need  not  be  the  sole  cause  of  his  application, 
it  is  enough  if  it  contribute  to  the  inducement  to  apply.3  It  is  also 
immaterial  that  if  many  join  in  an  action  some  rely  on  one  and  some 
on  others  of  the  misrepresentations,  and  that  some  read  the  same  mis- 
representation in  one  way  and  others  in  another.4 

The  fact  that  the  applicant  consults  some  other  person  on  the  pro- 
spectus does  not  of  course  negative  the  fact  that  he  relies  on  it :  5  but,  if 
the  person  consulted  was  an  expert  in  the  trade,  it  would  be  difficult 
for  the  applicant  to  suggest  that  he  had  not  had  an  excellent  criticism 
of  any  extravagance  in  the  prospectus  that  would  strike  an  expert  in 
the  trade.  Of  course  an  applicant  expert  in  the  particular  trade  finds 
it  harder  to  rely  on  extravagant  statements  in  any  prospectus.6 

The  fact  that  the  applicant  hopes  to  get  a  less  allotment  than  he 
applies  for  is  no  ground  for  suggesting  that  he  did  not  rely  on  the 
prospectus.7 

In  certain  cases  of  ambiguous  statements  the  applicant  must  ex- 
plain to  the  Court  in  what  sense  he  read  them,  as  otherwise  he  is  un- 
able to  assert  that  he  relied  in  that  sense  on  the  prospectus.8 

The  representation  besides  being  relied  upon  must  be  material  either 
in  the  eyes  of  a  sensible  public  generally,  or  for  particular  reasons 
which  must  justify  the  applicant's  opinion,  in  the  eyes  of  the  appli- 
cant. Many  instances  of  material  misrepresentation  are  noted  in 
the  first  part  of  the  book,  and  also  a  few  of  immaterial  misrepresenta- 
tions.9 

A  statement  that  a  report  has  been  prepared  "  for  the  directors  '* 
— when  it  was  in  fact  prepared  for  the  promoters — is,  we  respectfully 
suggest,  material,  certainly  in1  an  action  for  rescission,  if  not  in  an 
action  for  fraud,  without  proof  that  the  actual  report  is  untrue,  or  un- 
truly stated  in  the  prospectus.10 

VI.  The  representation  must  be  of  a  fact.     An  honest  representa- 

1  P.  49. 

*Edgington  v.  FitzMaurice,  29  Ch.D.,  pp.  480,  481,  483  ;  Peek  v.  Derry,  37 
Ch.D.,  p.  575  ;  re  London  and  Leeds,  56  L.T.  115. 

*Ibid.  *  Arnison  v.  Smith,  41  Ch.D.  348.  » Ibid.  p.  362. 

6  Smith  v.  Chadwick,  20  Ch.D.,  p.  65  ;  Capel  v.  Sims,  etc.,  58  L.T.  807. 

7  Re  London  and  Leeds.  56  L.T.  115.  8  Pp.  51-56.  9  Pp.  e.g.  50-54. 
10  See  p.  130. 


110  PROSPECTUS. 

tion  of  hope,  expectation,  anticipation,  opinion,  intention,  or  the  like, 
founds  no  action  for  rescission  or  otherwise  if  that  hope  or  expecta- 
tion, anticipation,  or  opinion  is  subsequently  falsified,  or  that  intention 
subsequently  altered.1 

But  this  rule  must  be  properly  understood.  If  a  man  holds 
himself  out  as  having  at  a  certain  time  a  hope,  opinion,  expectation, 
or  intention,  which  in  fact,  at  that  time  he  does  not  hold,  he  lies,  as 
to  the  state  of  his  mind  at  that  time,  and  the  statement  is  a  statement 
of  fact  as  to  the  then  state  of  his  mind.-' 

VII.  The  represantation  must  have  induced  the  contract  and  be 
such  as  the  plaintiff  can  legally  rely  upon. 

A  pi-ospectus  is  of  course  intended  to  be  relied  on  by  the  appli- 
cant. But  no  doubt  th3  applicant  cannot  necessarily  expect  all  state- 
ments in  an  old  prospectus  produced  to  him,  to  remain  the  truth, 
unless  indeed  the  circumstances  warrant  the  inference  that  it  is  repre- 
sented that  those  statements  continue  accurate.3  We  have  ante, 
Chapter  iv.,  discussed  the  question  when  a  purchaser  on  the  open 
market  can  rely  on  a  prospectus. 

SECTION  2.    How  RIGHT  TO  RESCISSION  MAY  BE  LOST. 

We  now  consider  how  a  right  of  rescission  once  existing  may  be 
lost,  reminding  the  reader  that  the  action  of  deceit  against  those  re- 
sponsible for  the  prospectus,  or  under  section  81  or  section  84,  is  not 
lost  in  the  same  way. 

The  principle  underlying  the  cases  is  this,  that  a  contract  induced 
by  even  fraudulent  representation  is  not  void,  but  voidable  only. 
This  means  that  until  avoided  it  is  valid.4  As  a  consequence  the 
right  to  avoid  the  contract  may  be  lost  either  by  act  outside  the  appli- 
cant's volition,  or  by  his  own  act  or  conduct. 

First,  by  act  outside  the  applicant's  volition. 

If  the  applicant  has  not  taken  sufficient  steps  to  avoid  his  con- 
tract while  the  question  is  really  only  one  between  himself  and  the 
company,  he  cannot  avoid  it  after  the  question  has  really  become  one 
between  himself  and  the  creditors  of  the  company,  or  between  himself 

1  Re  Moore  Brotlmrs  and  Co.,  1899,  1  Ch.  627  ;  Harris  v.  Nickerson,  L.R.  8 
Q.B.  286,  which  contrast  with  RicJuirdson  v.  Silvester,  L.R.  'J  Q.B.  84. 

*0aket  v.  Turquand,  L.R.  2  H.L.,  p.  868;  Karberg's  Case,  1892,  8  Ch.,  p. 
11  ;  Edgington  v.  FitzMaurice,  29  Ch.D.  459  ;  Aaron's  Reef  v.  Twist,  1896, 
AC.  278,  .//:.-, •.  pp.  41,  42. 

3  Peek  v.  Gurney,  L.R.  6  H.L.  877;  Burnt*  V.  Pennell,  2  H.L.C.,  p.  523. 

4  Oaket  v.   Turquand,  L.R.  2  H.L.,  p.  846 ;    Tennant  v.  City  of  Glasgow 
hank,  4  A.C.,  p.  620;  Reese  River,  etc.  v.  Smith,  L.R.  4  H.L.,  p.  73. 
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and  his  co-contributors  to  the  company.  In  such  case  rights  of 
others  than  the  company  have  practically  intervened,  and  conse- 
quently rescission  is  too  late.  There  is,  however,  one  exception  to 
this  rule,  and  that  is  when  the  allotment  is  irregular  for  want  of  com- 
pliance with  the  requirements  of  section  85  as  to  the  minimum,  and 
the  applicant  gives  notice  of  repudiation  within  the  month  under 
section  86,  and  follows  up  with  prompt  legal  proceedings.1 

Directly  a  winding  up  takes  place,  section  123  renders  every 
member — that  is  to  say,  every  person  who  is  on  the  register  and  also 
has  in  fact  agreed  to  become  a  shareholder,2  whether  or  not  but  for 
the  winding  up  he  would  have  right  to  rescind  his  contract,  liable  in 
case  of  a  limited  company  to  the  amount  unpaid  on  his  shares — to 
contribute  towards  payment  of  the  company's  creditors,  the  costs  and 
adjustment  of  the  contributories'  rights  inter  se.  The  shareholder  in 
question  has  unquestionably  agreed  in  fact  to  become  a  shareholder. 
On  the  winding  up,  he  therefore  comes  under  the  statutory  liability  to 
contribute  to  payment  of  the  company's  creditors,  which  fact  prevents 
him  rescinding.3 

But  suppose  there  are  no  creditors,  or  being  such  the  whole  of  his 
contribution  is  not  required  for  creditors,  even  so  he  cannot  rescind. 
When  he  joined  the  company  he  joined  on  contract,  that  what  he  has 
paid  or  is  liable  to  pay  shall  be  applied  to  discharge  the  debts  of  the 
company,  and  that  he  should  share  in  profits.4  The  winding  up 
prevents  rescission  where  there  are  creditors,  for  rescission  in  such 
case  would  allow  him  to  recover,  what  under  his  contract  he  had 
agreed  to  contribute  towards  payment  of  creditors,  from  the  very 
creditors.  But  suppose  no  creditors,  or  all  paid  without  his  contribu- 
tion being  exhausted,  then  he  is  only  in  the  same  boat  as  his  innocent 
co-shareholders :  they  have  the  same  rights  as  he,  he  has  no  right  to 
recover  in  effect  his  contribution  from  them,  and  there  would  be  no 
end  to  their  interlacing  claims.  There  can,  therefore,  even  in  that 
case  be  no  rescission,  and  equally  no  damages  against  the  company,  for 
damage  against  the  company  is  rescission  under  another  name.5 

At  what  time  then  does  the  question  cease  to  become  one  merely 

1  Section  86  (1)  re  National  Motor,  etc.,  1908,  2  Ch.  '228. 

*0akes  v.  Turquand,  L.R.  2  H.L.,  p.  367  ;  Reese  River,  etc.  v.  Smith,  L.R. 
4  H.L.,  p.  80. 

3Oakes  v.  Turquand,  L.R.  2  H.L.  325. 

*Houldsworthv.  City  of  Glasgow  Bank,  5  A.C.  317;  re  Addlestone  Linoleum, 
37  Ch.D.  191. 

5  Houldsworth  v.  City  of  Glasgow  Bank,  5  A.C.,  pp.  323,  332,  333;  Burgtst 
Case,  15  Ch.D.  507;  Cargill  v.  Bower,  10  Ch.D.,  p.  517. 
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between  the  applicant  and  the  company,  and  become  one  between 
him  and  the  company's  creditors,  or  between  him  and  his  co-share- 
holders? 

The  answer  is  : — 

I.  Probably  directly  the  company  stops  payment  under  irretriev- 
able insolvency.     Of  course  in  case  of  a  bank  this  means  putting  the 
shutters  up,  and  when  it  stops  is  easily  ascertained.1     But  it  seems 
quite  clear  that  the  mere  fact  of  insolvency  is  not  enough.     To  allow 
any  such  rule  would  be  to  convert  the  law  into  chaos ;  and  it  was 
rightly  argued  that  if  the  law  were  so  every  applicant  for  rescission 
would,  before  he  issued  his  writ,  have  to  take  an  account  of  the  com- 
pany's dealings.2 

II.  Certainly  when  a  company  gives  notice  to  its  shareholders  of  a 
meeting  to  wind  up  voluntarily  owing  to  irretrievable  insolvency,  at  all 
events  if  that  notice  is  followed  by  the  winding  up.3     Notice  of  meeting 
for  a  voluntary  winding  up  without  stating  the  reasons  might  perhaps 
not  have  that  effect ;  but  of  course  the  resolution  to  wind  up  volun- 
tarily for  those  reasons  would.4 

III.  On  presentation  of  an  effective  creditor's  petition  to  wind  up.5 
But  if  a  bona  fide  order  for  rectification  of  the  register  be  made  the 
same  day  as  presentation  of  an  effective  creditor's  petition  to  wind  up,  it 
would  seem  that  the  Court  will  not  assume  that  the  petition  was  pre- 
sented before  the  order  was  made." 

To  enable  the  shareholder  to  obtain  rescission,  he  must,  before  the 
period  above  stated,  have  repudiated  the  contract,  by  issuing  writ  for 
rescission,  or  by  motion  or  summons  to  rectify  the  register,  or  by 
getting  leave  to  add  his  name  to  another's  summons  for  rectification, 
or  by  counterclaiming  for  rescission  in  the  company's  action  for  calls. 

If  he  has  done  this  the  fact  that  a  winding  up  has  supervened 
before  he  gets  judgment  is  immaterial.7 

1  Tennant  v.  City  of  Glasgmv  Bank,  4  A.C.  615 ;  re  London  and  Leeds,  56 
L.T.  115 ;  Henderson  v.  Royal,  etc.,  26  L.J.  Q.B.  112,  7  E.  and  B.  356,  from  which 
time  directors  are  entitled  to  refuse  to  register  transfers  (Mitchell  v.  City  of 
Glasgow,  4  A.C.  624). 

8  Re  London  and  Leeds,  supra. 

•  Tennant  v.  City  of  Glasgow,  supra,  p.  628 ;  Ct.  of  Sess.,  4th  Series,  Vol.  6,  554. 
As  regards  resolutions  to  wind  up  voluntarily  for  purpose  of  amalgamation,  see 
Wright's  Case,  12  Eq.  884  n.     In  Skelton's  Case,  68  L.T.  210,  the  decision  was  on 
delay  apart  from  the  notice  to  wind  up,  and  the  case  does  not  state  what  reasons  for 
winding  up  the  notice  gave. 

*Ibid. 

•  Kent  v.  Freehold  Land  Company,  B  Ch.  493 ;  Whiteley's  Case,  1899, 1  Ch.  770. 

•  Re  London  and  Suburban  Hank,  15  Eq.,  p.  278. 

7  Reese  River,  etc.  v.  Smith,  L.R.  4  H.L.  64,  affirming  Smith's  Case,  2  Ch.  604. 
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It  may  be  too  that  he  may  be  required  to  prosecute  his  proceedings 
with  due  diligence  sed  queer  e.1 

The  proceedings  must  of  course  be  for  rescission.  If  his  writ  does 
not  ask  for  that,  or  asking  for  rescission  his  statement  of  claim 
abandons  that  relief,  amendment  after  the  period  will  not  be  allowed. - 
It  is  not  enough  that  before  the  period  he  has  obtained  verdict  in  his 
favour  in  the  company's  action  for  calls,  unless  he  has  also  counter- 
claimed  for  rescission.  The  verdict  does  not  compel  the  company  to 
rectify  the  register.3  Nor  is  it  enough  that  he  gives  notice  of  his  in- 
tention to  counterclaim  in  the  company's  action  for  calls,  the  counter- 
claim must  have  been  actually  delivered  before  the  period.4  Perhaps 
such  a  verdict  might  on  account  of  his  superior  activity  over  his  fellow- 
shareholders  justify  him  when  the  creditors  were  paid  in  refusing  to 
contribute  for  adjustment  of  contributories'  rights  inter  se. 

It  is  thus  clearly  indicated  that  no  repudiation  inpais  is  admissible, 
such  repudiation  must  be  evidenced  by  legal  proceeding  for  rescission 
begun  before  the  period. 

To  this  rule  there  are,  however,  the  following  exceptions : — 

A.  Where  the  company  has  before  the  period  accepted  the  repudia- 
tion, returned  the  money,  and  taken  the  shareholder's  name  off  the 
register.5 

In  such  case  it  is  immaterial  that  at  the  date  of  the  repudiation 
the  shareholder  did  not  know,  though  the  directors  did,  facts  which 
justified  the  shareholder's  rescission:  that  the  shareholder  conse- 
quently asked,  rather  than  demanded,  rescission  on  an  untenable 
ground ;  and  no  combination  between  shareholder  and  company  ap- 
pearing to  defraud  the  company's  creditors,  that  the  rescission  was 
without  interest,  and  rather  by  agreement  with,  than  by  defeat  of,  the 
company.  Further  in  default  of  other  evidence  the  date  of  the  entry 

lRe  Scottish  Petroleum,  23  Ch.D.,  p.  439.  The  writ  or  other  proceeding  is  a 
final  election  to  disaffirm  his  status  as  a  shareholder  (Foulkes  v.  Quartz  Hill,  etc., 
1  Cab.  and  El.  156 ;  Tomlin's  Case,  1898,  1  Ch.  104 ;  re  Metropolitan,  ex  parte 
Edwaids,  64  L.T.  561) ;  after  that  anything  short  of  an  agreement  with  the  company 
(e.g.  by  discontinuance  or  agreement  to  discontinue  the  action  see  Reid  v.  London, 
etc.,  32  W.R.  94)  to  treat  himself  as  shareholder  would  be  insufficient  (Palmer 
Company,  Free.  10th  Ed.  180). 

2  Cargill  v.  Bower,  10  Ch.D.  502. 

3  Ex  parte  Stevenson,  16  W.R.   94;  Henry  Persse's  Case,  6  Ir.  1  Eq.  298. 
But  these  cases  are  to  be  distinguished  from  a  verdict  that  he  never  was  de  facto  a 
shareholder  (Alison's  Case,  9  Ch.  1). 

*  Whiteley's  Case,  1899,  1  Ch.  770. 

5  Blake's  Case,  34  Beav.  639 ;   Wright's  Case,  7  Ch.  55. 
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cancelling  the  register  would  be  presumed  to  be  the  date  of  the  re- 
payment.1 

B.  Where  before  the  period,  the  company  has  accepted  the  re- 
pudiation and  returned  the  money,  but  has  not  in  fact  rectified  the 
register,  and  the  shareholder  is  unaware  that  the  register  remains  un- 
rectified.     This  exception,  however,  is  not  absolutely  established.2 

C.  Where  before  the  period  the  shareholder  and  company  have 
expressly  or  impliedly  bound  themselves  to  abide  the  result  of  another 
shareholder's  pending  proceedings  for  rescission.3 

But  each  side  must  be  bound,  there  must  be  no  opening  for  either 
side  to  play  fast  and  loose,  no  vague  understanding  will  do.  Any- 
thing which  leaves  it  open  to  the  shareholder  to  say  that  he  was  not 
conclusively  bound,  but  still  retained  an  option  to  fight  his  own  case 
notwithstanding  the  decision,  will  not  suffice.4 

No  doubt  notice  served  on  the  company,  by  the  shareholder,  that 
he  will  conclusively  abide  the  result  of  the  pending  action,  would  be 
enough,  provided  the  company  did  not  actively  dissent  from  that  posi- 
tion. If,  however,  it  did  dissent  the  shareholder  must  bring  his  own 
action,  for  the  company  invites  action.  Any  such  agreement,  though 
made  originally  without  the  shareholder's  sanction,  could  be  ratified  by 
him  prior  to  the  period.5 

D.  If  the  shareholder  has  already  definitely  repudiated  by  letter, 
and  the  company  is  suing  some  shareholders  for  calls,  while  one  sliare- 
holder  is  suing  for  rescission,  it  will  be  enough  if  the  company  tells 
the  shareholder  totidem  verbis  or  in  effect,  that  it  is  suspending  action 
for  calls  against  him  till  it  knows  the  result  of  the  rescission  action. 
In  such  a  case  the  company  while  a  going  concern  may  be  said  to  invite 
the  shareholder  to  delay  action  pending  the  result  of  the  other  action.6 

The  whole  ground  of  the  right  of  rescission  being  lost  of  course 
depends  on  the  fact  that  the  contract  is  voidable  not  void.  If  there 

1  Wright' t  Case,  7  Ch.  55. 

«  Fox's  Case,  5  Eq.,  p.  122,  doubted  re  Scottish  Petroleum,  23  Ch.D.  413, 
437  ;  but  it  seems  the  clear  duty  of  the  directors  to  rectify  the  register  (Reese 
Hirer,  etc.  v.  Smith,  L.K.  4  H.L.,  pp.  74,  75,  81  ;  and  may  not  the  shareholder 
rely  on  their  doing  their  duty  ?  (Buckley,  102  n.) 

*Pawle's  Case,4Ch.  497. 

*  Skelton's  Case,  68  L.T.  210  ;  Ashley's  Case,  9  Eq.  263  ;  re  Scottish  Petro- 
leum, 23  Ch.D.,  pp.  434,  436 ;  Thomson's  Case,  5  Manson,  282 ;  Hare's  Case,  4 
Ch.  508. 

•  Hare's  Case,  4  Ch.,  p.  512. 

9  McNeill's  Case,  10  Eq.  503  (see  for  form  of  the  company's  circular  Ashley's 
Case,  9  Eq.  264)  commented  on  re  Scottish,  etc.,  23  Ch.D.,  p.  433 ;  Whiteley's 
Case,  1899,  1  Ch.,  p.  773  ;  Persse's  Case,  6  Ir.  B.I.,  Eq.  298  ;  Thomson's  Case,  5 
MHII-OII,  282. 
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has  never  been  a  contract  at  all  by  the  shareholder  to  take  shares,  as 
if  the  shareholder's  name  has  been  put  on  the  register  without  his 
authority,  the  whole  transaction  is  void  and  he  is  not  liable. * 

Where  there  has  been  no  proposal  at  all  to  take  the  shares  the 
person  put  on  the  register  is  under  no  obligation  whatever  when  he 
hears  of  his  registration  to  move  to  rectify  the  register.'2 

But  if  there  has  been  such  a  proposal,  as  if  A  has  applied  for  shares 
on  certain  terms  and  has  been  allotted  shares  on  other  terms,  so  that 
there  is  no  real  contract  to  start  with,  yet  if  A,  knowing  he  is  on  the 
register,  and  all  the  other  facts,  for  long  delays  to  rectify  the  register, 
he  may  be  held  to  have  acquiesced  in  the  allotment.3 

Secondly,  by  his  conduct  and  of  his  own  free  volition  the  share- 
holder may  elect  to  remain  a  shareholder  and  consequently  lose  his 
right  to  rescission.  As  the  charter  of  the  company  is  the  me- 
morandum, we  have  seen  that  he  must  speedily  acquaint  himself  with 
the  memorandum,  and  after  very  little  time  his  right  of  rescission  for 
variance  between  the  company's  objects  as  stated  in  the  prospectus, 
and  the  memorandum  respectively,  is  lost.4 

In  other  cases,  the  shareholder  must  take  proceedings  for  rescis- 
sion within  a  time,  reasonable  according  to  the  circumstances  of  each 
case,  after  he  has  obtained  knowledge  of  the  misrepresentations  ;  and 
if  he  does  not  his  mere  delay,  apart  from  other  matters,  will  be  fatal  to 
his  claim  for  rescission.5 

By  knowledge  is  meant  certain  information  on  which  he  can  act : 
mere  rumours  against  the  prospectus,  or  suspicions  of  its  fraud,  is  not 
enough.6 

1  A  few  of  many  instances  are  Gorissen's  Case,  8  Ch.  507,  deciding  that  a 
contract  to  place  is  not  a  contract  to  take  shares  (Baillie's  Case,  1898, 1  Ch.  1,  10)  ; 
in  which  the  shareholder  joined  company  A,  intending  to  join  company  B,  on  A's 
fraudulent  representation  that  it  was  B  (Wynne's  Case,  8  Ch.  1002),  when  the  ap- 
plication differed  from  the  allotment  (Beck's  Case,  9  Ch.  392,  and  Buckley,  59,  et 
seq.). 

3  Gorissen's  Case,  8  Ch.,  p.  519. 

Wynne's  Case,  8  Ch.,  p.  1016,  Beck's  Case,  9  Ch.  392. 

4  Pp.  40,  72. 

5  Skelton's  Case,  68  L.T.  210,  re  Scottish  Petroleum,  23'  Ch.D.  413  ;  Ogilvie 
v.  Carrey,  37  L.J.Ch.  541. 

6  Central,  etc.  v.  Kisch,  2  L.B.  H.L.,  p.  112 ;  Lindsay  Petroleum  v.  Hurd,  L.B. 
5  P.O.,  p.  242 ;  cf.  New  Sombrero  v.  Elranger,  5  Ch.D.,  pp.  113, 121 ;  Etlanger\.  New 
Sombrero,  3  A.C.,  p.  1251,  he  is  entitled  to  wait  till,  by  examination  of  documents  if  the 
case  depends  on  those,  he  has  tangible  grounds  for  disputing  the  validity  of  his  con- 
tract (Aaron's  Reefv.  Twiss,  1896,  A.C.,p.  290),  it  lies  on  the  company  to  show  when 
he  obtained  that  knowledge  (Lindsay  Petroleum  v.  Hurd,  L.B.  5  P.C.,  p.  241,  see 
also  3  A.C.,  p.  1230). 
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Further  he  is  entitled  to  a  reasonable  time  to  make  inquiries  and 
get  evidence  to  support  his  case.1 

Again  he  may  do  an  act  after  knowledge  of  the  misrepresentations 
which  apart  from  delay  may  preclude  him  from  rescission  as  evincing 
an  election  to  treat  himself  as  a  shareholder.  Thus  should  he  sell  or 
transfer  his  shares  even  to  the  company  or  a  trustee  for  the  company 
he  will  be  precluded.2  So  it  was  held  that  when  a  man  had  instructed 
his  brokers  to  sell  the  shares,  but  a  settling  day  being  refused,  the 
broker  could  not  sell,  and  then  the  shareholder  asked  the  company  to 
take  back  its  shares,  that  he  had  elected  to  remain  a  shareholder.3 

The  fact  that  he  sells  some  shares  before  discovery  of  the  repre- 
sentations does  not  of  course  preclude  him  from  rescission  as  to  those 
retained.4  So  if  as  a  general  rule  after  knowledge  of  the  misrepre- 
sentations he  attends  the  company's  meetings  and  votes,  treating  him- 
self as  a  shareholder,0  or  receives  dividends,0  or  if  even  after  requir- 
ing rescission,  as  a  general  rule  he  pays  calls,  not  stating  that  his 
payment  is  without  prejudice  to  his  claims  for  rescission,"  he  loses 
his  right  to  rescission. 

But  if  he  has  once  determined  his  election  not  to  remain  a  share- 
holder as  by  issuing  writ  for  rescission  or  moving  to  rectify  the  re- 
gister, then  mere  attendances  and  other  acts  (including  opposition  to 
and  appeal  from  an  order  for  winding  up  of  the  company)  short  of  agree- 
ment with  the  company  to  remain  a  shareholder,  will  not  prejudice 
his  right.8 

To  conclude  him,  however,  he  must  know  of  the  misrepresentation, 
if,  when  he  does  the  acts,  he  knows  of  some  but  not  other  representa- 
tions, he  can  notwithstanding  rescind  for  the  latter  misrepresenta- 
tions, if  they  are  not  mere  extensions  of  the  former.9 

If  the  company  forfeits  his  shares  under  the  usual  article  entitling 
it  to  sue  for  past  calls  ;  from  that  time  the  shareholder  is  a  debtor  to, 

1  Lindsay  Petroleum  v.  British  Burmah,  cited  Palmer,  8th  Ed.  163. 

1  Crawley's  Case,  4  Ch.  822;  Nicol's  Case,  3  De  G.  and  J.  887;  Maturin  v. 
Tredenwick,  12  W.B.  740. 

»  Ex  parte  Briggs,  1  Eq.  488 ;  Central,  etc.  v.  Kisch,  L.R.  2  H.L.,  p.  112  ;  but  a 
mere  attempt  to  sell  not  to  the  company  itself  would  probably  not  have  that  effect 
where  the  repudiation  had  been  made  to  the  company  (re  Metropolitan,  ex  parte 
Edwards,  64  L.T.  561). 

4  Re  Mount  Morgan,  56  L.T.  622;  Maturing.  Tredenwick,  12  W.R.  740. 

•  Shairpley  v.  Louth,  2  Ch.D.  663. 

•  Kent  v.  Freehold,  etc.  5  Eq.,  p.  600,  reversed  on  other  grounds  (8  Ch.  498). 
7  lie  Dunlop,  etc.  ex  parte  Shearman,  66  L.J.C'h.  25. 

•  Ante,  note  1,  p.  118. 

•  Kent  v.  Freehold,  etc.,  5  Eq.,  p.  596,  ex  parte  Hale,  55  L.T.  670. 
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not  a  member  of  the  company.1  His  subsequent  actions,  unless  the 
company  agrees  with  him  to  waive  the  forfeiture,  cannot  bind  him 
from  rescission.  But  notwithstanding  that,  he  will  in  a  liquidation  be 
liable  as  a  past  member  unless  he  takes  action.2  He  should  therefore 
commence  his  rescission  action  ;  for  though  he  can  defend  the 
action  for  calls,3  definitely  repudiating  the  shares  ;  yet  as  we  have  seen 
a  mere  defence,  without  counterclaim  for  rescission,  is  not  sufficient  as 
against  the  company's  liquidator,  as  distinct  from  the  company  itself.4 

It  may  be  that  in  such  an  action  the  Court  will  less  readily  assume 
that  he  has  affirmed  his  contract,  than  in  his  action  for  rescission.5 

Should  an  existing  shareholder  have  transferred  his  shares  to  a 
purchaser  on  a  fraudulent  misrepresentation,  and  pending  the  latter's 
action  for  rescission  the  company  threaten  forfeiture  for  non-payment 
of  calls,  the  purchaser's  right  course  is  to  inform  his  vendor  of  the 
threat,  and  offer,  without  prejudice  to  his,  the  purchaser's  action,  if 
supplied  by  the  vendor  with  funds,  to  pay  the  calls.6 

Should  the  question  be  one  between  the  company  and  the  share- 
holder, and  the  shareholder  be  suing  for  rescission,  and,  pending  that 
action,  the  company  should  threaten  forfeiture  for  calls,  the  Court 
will,  at  all  events  on  the  shareholder  bringing  the  money  into  Court, 
grant  an  injunction  against  forfeiture  pending  the  decision  of  the 
action."  The  same  rule  will  doubtless  apply  where  the  company 
threatens  forfeiture  pending  its  action  for  calls  already  accrued. 

1  Aaron1  s  Reef  v.  Twiss,  1896,  A.C.,  p.  290,  1895,  2  L.B.  IT.,  p.  278. 

2  Creke's  Case,  5  Ch.  63. 

3  Bwlch-y-Plwm,  etc.  v.  Baynes,  L.R.  2  Ex.  324;  Tatham  v.  Palace,  etc.,  53 
Sol.  Jo.  743. 

4  Ante,  p.  113. 

*  Aaron's  Reefv.  Twiss,  1896,  A.C.,  p.  291. 

6Maturin  v.  Tredenwick,  12  W.R.  740;  cf.  "  Farrer  on  Conditions,"  p.  75; 
Lagimas  v.  Lagunas,  1899,  2  Ch.,  pp.  459,  460,  464. 

7  Jones  v.  Pacaya,  etc.,  1911,  1  K.B.  455  ;  Lamb  v.  Sambas,  etc.,  1908,  1  Ch. 
845,  not  following  Ripley  v.  Paper  Bottle,  etc.,  57  L.J.Ch.  327. 


CHAPTEK  XIII. 

THE  ACTION  OF  DECEIT  AT  COMMON  LAW. 

INCIDENTALLY  at  various  points  in  this  book  we  have  touched  on  this 
action. 

To  found  an  action  of  deceit  at  common  law  two  things  are  essen- 
tial, namely  fraud  and  damage.  Fraud  without  damage,  and  damage 
without  fraud  are  not  enough.1  To  constitute  fraud  there  must  be 
the  guilty  mind,  i.e.  the  intention  to  deceive.2  The  motive  for  the 
deceit  need  not  be  evil,  it  may  even  be  in  a  perverted  sense  good  ;  a 
white  lie,  or  pious  fraud,  is  none  the  less  a  fraud.3  If  then  a  man 
makes  a  statement  honestly  believing  it  to  be  true,  then  his  honesty 
once  established  there  is  an  end  of  any  question  of  fraud.  He  may 
be  the  stupidest,  most  credulous,  most  negligent,  most  disgracefully 
careless  of  men,  but  fraudulent  he  is  not.4 

Thus  where  directors  of  a  tramway  company  having  power  by 
special  act,  with  license  of  the  Board  of  Trade,  to  use  steam  power  as 
well  as  animal  power,  not  having  obtained  the  requisite  license,  issued 
a  prospectus  stating  that  under  their  act  they  had  right  to  use  steam 
power :  it  having  been  found  that  their  statement  was  honestly  made, 
that  it  was  not  present  to  their  minds  that  anyone  would  read  the 
statement  as  giving  the  company  absolute  unconditional  power,  an 
action  of  deceit  against  them  was  dismissed.5 

So  where  a  prospectus  stated  that  reports  had  been  "  prepared  for 
the  directors "  but  in  fact  they  had  been  prepared  for  the  vendor  to 
the  company,  to  induce  the  directors  to  become  directors.  Though 
the  natural  meaning  of  the  words  was  that  the  reports  had  been  pre- 
pared on  the  instructions  of  the  directors  in  the  interests  of  the  com- 
pany, the  directors  were  absolved  from  liability  on  the  common  law 
action  of  deceit :  it  appearing  that  the  natural  meaning  of  their  words 

1  Derry  v.  Peek,  14  A.C.,  p.  '848;  Angut  v.  Clifford,  1891,  2  Ch.,  p.  480; 
MeConnel  v.  Wright,  1908,  1  Ch.,  p.  651. 

" Derry  v.  Peek,  14  A.C.,  pp.  844, 846,  356, 362 ;  Angus  v.  Clifford,  supra ;  Knox 
v.  Hayman,  67  L.T.  187. 

»P.  58.  *Ibid. 

1  Derry  v.  Peek,  14  A.C.  887,  see  also  ante,  p.  58. 

(118) 
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had  never  occurred  to  them,  and  that  they  honestly  believed  what 
they  stated.1 

The  above  two  cited  cases  are  the  leading  authorities  on  the  point, 
and  establish  that  honesty  once  found,  the  grossest  negligence,  the 
most  culpable  carelessness,  will  not  found  an  action  of  deceit  at  com- 
mon law.2  We  shall  see  that  the  first  of  these  decisions  brought  about 
the  Director's  Liability  Act  now  substituted  by  section  84,  which  tends 
to  impose  on  directors  and  others,  a  statutory  duty  of  reasonable 
accuracy,  and  is  considered  in  the  next  chapter. 

But  on  the  point  as  to  whether  in  fact  the  belief  was  really  held  by 
the  directors  it  is  legitimate  to  consider  all  these  matters.  Their 
oath  that  they  held  it,  is  not  necessarily  conclusive.  There  may  be 
such  utter  absence  of  reasonable  ground  for  their  belief,  as  to  produce 
conviction  that  they  never  held  it.3  A  statement,  untrue  in  fact  but 
made  in  honest  belief,  and  in  forgetfulness  of  facts,  that  remembered, 
would  have  shown  the  untruth,  of  course  founds  no  action  of  deceit.4 

Fraud  is,  however,  at  once  established  if  (a)  a  man  knowing  the 
truth  makes  a  false  statement  with  intent,  good  or  evil,  to  deceive  ; 
(b)  if  he  make  a  statement  either  without  belief  in  its  truth  or  reck- 
lessly ; 6  that  is  not  caring  whether  the  statement  be  true  or  false. 
Every  statement  implies  that  the  utterer  knows  or  believes  his  state- 
ment to  be  true.  If  then  he  utter  one,  not  caring  whether  it  be  true 
or  false,  he  represents  as  a  fact  that  he  knows  or  believes  it  to  be  true, 
while  in  fact  he  has  no  knowledge  or  belief  whatsoever  on  the  point.0 
"  To  make  a  statement  careless  whether  it  be  true  or  false,  and  there- 
fore without  any  real  belief  in  its  truth,  appears  to  me  an  essentially 
different  thing  from  making,  through  want  of  care,  a  false  statement, 
which  is  nevertheless  honestly  believed  to  be  true."7 

In  an  action  of  deceit  at  common  law,  in  addition  to  the  points 

1  Angus  v.  Clifford,  1891,  2  Ch.  449,  see  particularly  pp.  472,  473,  478. 

2 Though  it  may  be  a  ground  for  depriving  the  successful  defendants  of  their 
costs  (Angus  v.  Clifford,  supra;  Knox  v.  Haymun,  supra). 

3Derry  v.  Peek,  14  A.C.,  pp.  359,  369,  375,  et  seq. ;  Le  Litvre  v.  Gould,  1893, 
1  Q.B.,  p.  500;  Moore  v.  Burke,  4  F.  and  F.,  p.  278,  and  their  conduct  outside  the 
prospectus  in  relation  to  the  company  may  be  considered  (Ross  v.  Delacre's,  etc.,  1 
T.L.B.  40). 

*Brownlie  v.  Campbell,  5.  A.C.,  pp.  937,  938,  944,  945. 

5  A  person  who  deliberately  shuts  his  eyes  to  the  truth,  or  purposely  abstains 
from  inquiry  can  have  no  honest  belief  (14  A.C.,  p.  376;  Coats  v.  Grassland,  20 
T.L.R.,  p.  806  ;  Knox  v.  Hayman,  67  L.T.  137). 

8  14  A.C.,  pp.  350,  361,  367,  368,  1891 ;  2  Ch.,  pp.  470, 471,  and  he  cannot  ab- 
solve himself  from  fraud  on  the  ground  that  his  solicitor  advises  that  he  is  entitled 
to  make  the  statement  (Broome  v.  Speake,  1903,  1  Ch.,  p.  603). 

7  14  A.C.,  pp.  361,  1891,  2  Ch.,  p.  471  ;  Coats  v.  Grassland,  20  T.L  R.  806. 
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required  for  proof  in  a  rescission  action  (as  to  which  see  last  chapter), 
the  plaintiff  has  to  prove  that  those  responsible  for  the  prospectus 
were  fraudulent.  But  the  case  of  each  defendant  is  separate,  a  care- 
less  man  must  not  be  yoked  with  a  dishonest  man  simply  because 
they  unite  in  a  transaction.1  We  have  seen  that  an  omission  to  state 
a  thing,  which  if  in  fact  stated,  would  not  qualify  anything  actually 
stated,  founds  no  action  of  deceit.2 

We  have  discussed  above  the  question  whether  directors,  not 
themselves  responsible  for  the  prospectus,  accepting  applications  on 
a  prospectus  which  they  know  to  be  fraudulent,  can  be  held  liable  in 
an  action  for  fraud ; 3  we  have  also  discussed  above  the  question 
whether  an  action  of  deceit  lies  for  non-communication  of  facts  which 
have  rendered  false  a  statement  in  the  prospectus  that  was  originally 
true.4 

The  action  of  deceit  dies  with  the  deceiver's  death.5 

The  liability  is  several,0  therefore  there  should  be  a  declaration  that 
the  deceivers  are  severally  liable  to  pay  with  interest  at  5  per  cent 
(see  58  L.T.,  p.  810) ;  the  judgment  should  not  give  against  each 
only  the  order  to  pay  a  proportion.  No  action  at  common  law  lies, 
for  contribution  between  the  joint  deceivers,"  but  now  see  under  sec- 
tion 84  next  chapter. 

The  action  is  not  affected  by  the  fact  that  the  plaintiff  by  delay  or 
otherwise  has  lost  his  right  of  rescission  against  the  company  ; 8  that 
the  company  is  wound  up  ; u  that  the  plaintiff'  bought  his  shares  from 
third  parties  not  guilty  of  the  fraud  and  so  has  no  right  of  rescission 
against  them,lu  or  by  laches  of  the  plaintiff  not  amounting  to  a  bar 
under  the  Statute  of  Limitations.11  In  fact  the  action  is  altogether  in- 
dependent of  the  action  for  rescission.  Of  course  if  the  plaintiff  delays 

I  Angus  v.  Clifford,  1891,  2  Ch.,  pp.  478,  474  ;  Knox  \.  Hayman,  67  L.T.  137. 
*Ante,  pp.  44-46.  3  Ibid.,  pp.  25,  26,  42.  « Ibid.,  p.  60. 

•  Phillips  v.  Humfrey,  24  Ch.D.  239 ;  Peek  v.  Gurney,  L.R.  6  H.L.,  pp.  392- 
5  ;  with  the  qualification  stated  below,  p.  142. 

6  Davidson  v.  Tulloch,  3  Macq.  H.L.  783 ;  Angus  v.  Clifford,  1891,  2  Ch.,  pp. 
473,  474  ;  Jury  v.  Stoker,  9  L.R.  Ir.,  p.  404,  where  the  two  defendants  or  one  of 
them,  were  ordered  to  pay  the  damages  (lioss  v.  Estates,  etc.,  3  Ch.,  p.  690  ;  Seton, 
6th  Ed.  2323 ;  Snook  v.  Self-Acting,  etc.,  8  T.L.R.  612 ;  Capel  v.  Sims,  58  L.T. 
810). 

7  The  plaintiff  may  select  whom  he  will  sue  of  the  fraudulent  parties  (New  Som- 
brero, etc.  v.  Erlanger,  5  Ch.D.,  p.  114). 

*Arni»on  v.  Smith,  41  Ch.D.  348 ;  Arktcright  v.  Newbold,  17  Ch.D  ,  pp.  811, 
312. 

•Peek  v.  Gurney,  L.R.  6  H.L.  877. 

10  Davidson  v.  Tulloch,  3  Macq.  H.L.  790,  796. 

II  Peek  v.  Gurney,  L.H.  6  H.L.,  pp.  884,  402. 
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long  after  notice  of  the  facts  he  exposes  himself  to  his  opponent's 
counsel  endeavouring  to  elicit  from  him,  that  because  he  did  not  act 
promptly  he  was  not  in  fact  deceived  by  the  prospectus.1 

Of  course  if  the  shares  had  any  value  at  all  at  the  time  of  allot- 
ment, and  the  plaintiff  retains  the  shares,  the  damages  in  the  action 
for  deceit  will  be  reduced  by  their  real  value  at  the  time  of  allot- 
ment.2 

Where,  as  usual,  the  relief  claimed  against  the  company  and  those 
responsible  for  the  fraud  arises  in  respect  of  the  same  transaction,  e.g. 
the  prospectus,  the  plaintiff  can,  in  the  same  proceedings,  combine 
action  for  rescission  against  the  company,  and  for  fraud  at  common 
law  against  the  directors,  and  for  relief  against  the  directors  under 
section  84. 3 

If  the  plaintiff  succeeds  in  both  getting  rescission  and  in  his  action 
of  deceit,  then  he  gets  a  declaration  that  he  is  entitled  to  rescind,  an 
order  for  rectification  of  the  register,  and  an  order  both  on  the  com- 
pany and  the  directors  severally  to  repay  what  he  has  paid,  with  in- 
terest at  5  per  cent,4  and  an  order  for  costs  against  the  company  and 
the  other  defendants.5 

If  he  does  not  sue  for  rescission,  or  fails  in  that  action  and  succeeds 
in  his  action  of  deceit,  he  gets  damages  or  inquiry  as  to  damages  against 
the  defendants  other  than  the  company ; 6  and  I  presume  that  such 
damages  would  either  include  or  carry  interest  at  5  per  cent  from  the 
date  of  allotment." 

Many  plaintiffs,  in  the  case  cited  54,  have  been  allowed  to  join  in 
one  action  against  the  directors.8 

No  contract  that  a  man  can  draw  can  legally  protect  him  against 
liability  for  his  own  fraud.9  By  clear  express  words  an  individual, 

1  Arnison  v.  Smith,  41  Ch.D.,  p.  361 ;  Peek  v.  Derry,  37  Ch.D.,  p.  576. 

2  Post,  p.  146. 

3  Frankenberg  v.  Great  Horseless,  1900,  1  Q.B.  504 ;  Ross  v.  Estates  Invest- 
ment Co.,  3  Ch.  682,  Seton,  2323 ;  Kent  v.  Freehold,  4  Eq.  588  ;  Henderson  v.  Lacon, 
5  Eq.,  p.  263.     The  dicta  (Ogilvie  v.  Currey,  37  L.J.Ch.,  p.  547  ;  Kent  v.  Free- 
hold,  etc.,  3  Ch.,  p.  495  contra)  cannot  be  supported  now. 

*Karberg's  Case,  1892,  3  Ch.,  p.  17;  Capel  v.  Sims,  58  L.T.,  p.  810;  re 
Mount  Morgan,  56  L.T.  622  ;  Kent  v.  Freehold,  etc.,  4  Eq.,  p.  601. 

6  Which  entails  a  joint  and   several   liability  against   the   defendants,  3  Ch., 
p.  690. 

tf  See  Chap.  XVH.  on  damages. 

7  Kent  v.  Freehold,  etc.,  4  Eq.,  p.  601 ;  Capel  v.  Sim*,  58  L.T.,  p.  810  ;  Da- 
voren  v.  Wootton,  1900,  Ir.,  1  Q.B.  273. 

8  Arnison  v.  Smith,  41  Ch.D.,  p.  352. 

9  Pearson  v.  Dublin  Corporation,  Iti07,  A.C.  351. 
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able  to  contract  either  by  himself  or  through  an  agent,  might  perhaps  l 
contract  himself  out  of  his  agent's  fraud,2  but  a  company  could  not  be 
in  this  position  ;  it  can  contract  only  by  its  agents. 

1  Pearton  v.  Dublin  Corporation,  1907,  A.C.  351 ;  cf.  per  Bramwell,  L.J.,  Weir 
v.  Hell,  3  Ex.DM  p.  345. 

8  Pearson  v.  Dublin  Corporation,  1907,  A.C.  851. 
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THE  ACTION  UNDER  SECTION  84  REPLACING  THE   OLD  DIRECTOR'S 
LIABILITY  ACT,  1890. 

THE  great  case  of  Peek  v.  Derry  having  established  that  an  honest 
author  of  a  prospectus  could  be  as  careless  as  he  liked  with  impunity, 
so  far  as  regarded  his  own  pocket,1  the  legislature  intervened,  and  by 
the  Director's  Liability  Act,  1890,  repealed  by  section  286  of  the  Act 
of  1908,  and  re-enacted  by  section  84  of  that  Act,  placed  upon  him  in 
the  case  of  a  "  statutory  "  prospectus  the  duty,  if  he  would  save  his 
own  pocket,  of  being  what  may  be  called  reasonably  accurate  in  his 
statements.2  No  longer  will  honesty  protect  him,  he  now  has  to  show 
reasonable,  not  necessarily  sufficient,  ground  for  belief  in  his  state- 
ment.3 

But  this  section  extends  only  to  "  statutory "  prospectuses,  i.e. 
prospectuses  falling  within  the  definition  of  section  285. 4  The 
common  law,  therefore,  still  applies  unaltered  to  non -statutory  pro- 
spectuses, and  the  honest  author  of  such  may  still  be  as  careless  as  he 
likes  in  regard  to  his  statements. 

The  action  under  this  section  differs  in  the  following  respects  from 
the  action  of  deceit  at  common  law. 

1.  Whereas  the  action  of  deceit  is  at  an  end  in  most  cases  by  the 
defendant's  death,  the  action  under  this  section  probably  does  not  so 
end.6 

2.  It  is  wholly  unnecessary  for  the  plaintiff  to  prove  fraud. 

3.  It  lies  on  the  plaintiff  in  the  action  of  deceit  at  common  law  to 
establish  his  case  of  fraud ;  under  this  section  the  plaintiff  having  once 
established  the  untruth  of  the  statement,  it  then  lies  on  the  defence  to 
establish  its  exemption  under  one  of  the  exemptions  of  the  section. 

The  liability  under  the  section  arises  as  is  reasonably  clear  upon 

1  See  last  chapter. 

2  See  Thomson  v.  Lord  Clanmorris,  1900,  1  Ch.,  p.  728;  Stevens  v.  Hoare,  20 
T.L.R.,  p.  409. 

3  Tb id.  4  Chap.  n.  6Chap.  xvi. 
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allotment,  as  from  which  time  the  Statute  of  Limitations  will  run.1 
The  section,  like  the  old  repealed  section  38  of  the  Act  of  1867,2  and 
like  section  81  of  this  Act,3  has  nothing  whatever  to  do  with  rescis- 
sion. The  action,  therefore,  like  the  common  law  action  for  fraud,  is 
absolutely  and  altogether  independent  of  whether  the  plaintiff  has 
kept  his  shares  as  against  the  company,  or  has  rescinded  his  contract 
with  the  company,  or  whether  the  company  is  wound  up  or  not. 4 

The  Act  makes  "every"  director,  etc.,  liable  to  pay  compensation, 
the  Act,  therefore,  clearly  imposes  a  separate  liability  on  each,  and 
judgment  should  therefore  not  be  for  a  proportion  of  the  damages 
against  each  defendant ; 5  equally  judgment  against  one  will  not  bar  an 
action  so  far  as  the  judgment  is  unsatisfied  against  another." 

The  section  reads  as  follows : — 

Section  84  (1).  "  Where  a  prospectus  "  7  [read  in  the 
definition  clause,  section  '285,  ante,  Chapter  11.]  "  invites 
persons  to  subscribe  s  for  shares  [stock]  in  or  deben- 
tures [debenture  stock]  of  a  company  "  [defined  section 
285]. 

"Every  person  who  is  a  director  of  the  company  at 
the  time  of  the  issue  of  the  prospectus  and 

"  Every  person  who  has  authorized  the  naming  of 
him  and  is  named  in  the  prospectus  as  a  director  or  as 
having  agreed  to  become  a  director  either  immediately 
or  after  an  interval  of  time  and 

"  Every  promoter  "  [defined  section  84  (5).  '  For  the 
purposes  of  this  section  the  expression  promoter  means 
a  promoter  who  was  a  party  to  the  preparation  of  the 
prospectus  or  of  the  portion  thereof  containing  the 
untrue  statement  but  does  not  include  any  person  by 

1  Thomson  v.  Lord  Clanmorris,  1899,  2  Ch.  523 ;  1900,  1  Ch.  718 ; 
Shepherd  v.  Bray,  1906,  2  Ch.,  p.  253  ;  compromised  on  appeal,  1907,  2  Ch.  571. 
The  Statute  is  the  Statute  of  James  I.,  though  Palmer,  10th  Ed.  198,  contends  for 
the  contrary. 

*  Clover's  Gate,  1  Ch.D.  182. 

»  He  South  of  England,  1911,  1  Ch.  573. 

4  Thomson  v.  Clanmorris,  supra  ;  Shepherd  v.  Bray,  supra. 

•See  Snook  v.  Self-acting,  etc.,  8  T.L.K.,  p.  (i!4;  ante,  p.  120. 

•  King  v.  Hoare,  13  M.  and  W.  494  ;   Kendall  v.  Hamilton,  4  A.C.  504  ; 
Seton,  6th  Ed.,  p.  48. 

7  Defined  Chap.  n.  ""Subtcribe"  ante,  pp.  17,  125. 
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reason  of  his  acting  in  a  professional  capacity l  for 
persons  engaged  in  procuring  the  formation  of  the 
company ']  "  of  the  company  and  every  person  who  has 
authorized  the  issue  2  of  the  prospectus  shall  be  liable 
to  pay  compensation  to  all  persons  who  subscribe  for 
any  shares  [stock]  or  debentures  [debenture  stock]  on 
the  faith  of  the  prospectus  for  the  loss  or  damage  they 
may  have  sustained  by  reason  of  any  untrue  statement 
therein  or  in  any  report  or  memorandum  appearing  on 
the  face  thereof  or  by  reference  incorporated  therein  or 
issued  therewith  unless  it  is  proved." 

The  prospectus,  to  entail  the  liability  of  the  section,  has  to  be  a. 
statutory  prospectus,  i.e.  within  the  definition  of  section  285 ;  this 
definition  is  treated  of  in  Chapter  n. 

"  Subscribe "  prima  facie  means  take,  and  is  not  necessarily 
limited  to  taking  from  the  company.3  Apart  from  this,  the  very  de- 
finition clause  of  "  prospectus  "  (section  285),  unless  the  context  other- 
wise requires,  includes  an  invitation  to  the  public  to  subscribe  or 
"purchase"  shares,  etc.  It  should  follow  then  that  a  prospectus, 
issued  to  the  public  by  a  purchaser  of  shares  from  the  company  who 
is  reselling  them  to  the  public,  falls  within  this  section.4  Further  as 
is  clear  the  words  of  section  84  (1)  are  prima  facie  general,  applying 
to  all  statutory  prospectuses  by  whomsoever  issued,  including  pro- 
spectuses issued  by  a  promoter  before  incorporation  of  the  company 
(see  definition  of  promoter,  subsection  5)  :  whereas  subsection  84  (2) 
is  confined  in  its  operation  to  prospectuses  issued  by  or  on  behalf  of 
the  company. 

It  may  be  said,  however,  "  How  can  the  section  apply  to  a  pro- 
spectus issued  by  a  purchaser  of  shares  from  the  company  who  is 
reselling  to  the  public  ?  for  if  so  the  Act  makes  each  director  of  the 
company,  though  he  has  absolutely  no  control  over  the  prospectus 
liable  for  misstatements  therein,  unless  it  was  issued  without  his 
knowledge,  and  unless  he  gives  public  notice  under  subsection  1,  clause 
ii  ?  "  I  conceive  that  the  answer  is,  that  the  Act  will  be  so  construed  as 
while  not  entailing  that  absurdity,  and  holding  that  in  such  case 
the  director  of  the  company  is  not  liable,  on  the  principle  of  red- 
dendo  singular  singulis,  neverthertheless  to  preserve  the  benefit  of 

^E.g.  a  solicitor — not  himself  a  promoter — acting  for  the  promoter  (re  Great 
Wheal  Polgooth,  32  W.B.  107). 

2  Chap.  in.  section  2.  J  P.  17. 

<  Palmer,  10th  Ed.  189,  contra. 
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the  Act  against  the  authors  of  the  prospectus,  rather  than  to  leave 
the  applicant  on  such  a  prospectus  to  the  inadequate  mercies  of  the 
common  law.  The  common  law  as  laid  down  in  Peek  v.  Derry  (see 
last  chapter)  wanted  remedy,  and  when  the  Act  really  wishes  to  dis- 
tinguish between  different  classes  of  a  "statutory  "  prospectus  it  does 
so  in  very  clear  words  (cf.  section  72  (1),  80  (1),  81  (1) ).  It  is 
thought  in  Palmer,  10th  Ed.,  p.  192,  that  the  word  in  section  84  (a) 
"allotment"  makes  against  this  contention:  but  "allotment"  is 
equally  applicable  to  the  case  of  a  purchaser's  prospectus. 
The  persons  liable  as  directors  are  either  : — 

1.  Actual  directors  at  the  time  of  issue  of  the  prospectus. 

2.  A  person  who  at  that  date  has  authorized  l  his  naming  as  such 
in  the  prospectus  and  is  named  as  such. 

3.  A  person  who  at  that  date  has  authorized  the  naming  him  and 
is  named  in  the  prospectus  as  having  agreed  to  become  a  director 
either  immediately  or  after  an  interval  of  time. 

"  Director  "  is  denned  (section  285)  as  including  any  person  occupy- 
ing the  position  of  director  by  whatever  name  called.  A  man  cannot 
then  shirk  the  responsibility  for  the  prospectus,  by  allowing  himself  to 
be  named  as  agreeing  to  join  the  Board  after  allotment. 

Every  one  of  this  class  is  made  responsible  for  the  prospectus  (see 
section  84,  (1)  and  (3) )  though  he  knows  not  of  its  issue,  or  even  of 
its  preparation,  unless  on  becoming  aware  of  its  issue  he  takes  the 
steps  required  by  sub-clause  ii,  subsection  1.  To  this  extent  the 
common  law  is  altered  in  case  of  a  statutory  prospectus.2 

On  the  other  hand  a  man  appointed  a  director  after  issue,  but 
before  allotment,  and  not  falling  within  any  of  the  above  three  classes, 
is  not  in  general  liable,  though  with  notice  of  the  fraud  in  the  pro- 
spectus he  joins  in  the  allotment.3 

"  Promoter."  To  render  him  liable  all  that  is  necessary  is  that  he 
should  have  been  a  party  to  the  preparation  not  the  issue  of  the  pro- 
spectus; unless  he  takes  the  steps  required  by  section  1,  sub-clause  ii  or  iii. 

The  act  justly  assumes,  as  is  probable,  the  presumption  at  common 
law  that  a  promoter,  who  has  joined  in  preparation  of  the  prospectus 4 
ipso  facto,  authorizes  the  issue  of  the  prospectus  as  it  is  in  fact 
issued. 

"  Every  person  who  has  authorized  the  issue."  Strictly  speaking 
where  a  company  issues  a  prospectus  the  only  persons  who  as  against 

1  P.  64. 

*W«\r  v.  Barnet,  8  Ex.D.  82;  Weir  v.  Bell,  8  Ex.D.  288  (BeWt  COM), 
Chap.  in.  section  2. 

»  Pp.  25,  26,  42.  «  P.  24. 
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the  company  can  authorize  the  issue  are  the  directors  acting  to  some 
extent  as  a  Board,  unless  the  company  has  authorized  either  by  prior 
authority  or  ratification  of  his  acts  any  special  agent  so  to  do  (Chapter 
in.  section  1).  This  section,  however,  on  its  whole  frame  contemplates 
the  case  of  a  person  who  has  authorized  the  issue  as  a  fact  of  the  pro- 
spectus ;  whether  or  not,  if  it  be  the  prospectus  of  a  company,  he  had 
the  authority  of  the  company.  The  section  has  nothing  whatever  to 
do  with  rescission  against  the  company,  but  is  directed  only  to  the 
personal  liability  of  individuals.  The  above  words  are  amply  sufficient 
to  cover  the  case  of  a  purchaser  who  issues  a  prospectus  to  the  public 
(see  above).  They  would  doubtless  also  include  a  company's  special 
agent  to  prepare  and  issue  a  prospectus. 

"  Compensation"  tor  "loss  or  damage".  That  the  death  of  the 
defendant  does  not  probably  put  an  end  to  the  action  (see  Chapter  xvi.). 
No  action  arises  under  the  section  if  at  the  date  of  allotment  the  shares 
were  worth  what  the  applicant  gave  for  them.1 

"  On  the  faith  of  the  prospectus."  Equally  as  in  the  case  of  an 
action  for  rescission,  or  a  common  law  action  of  deceit,  the  plaintiff  has 
to  rely  on  the  prospectus.  He  is  entitled  to  and  obliged  to  rely  on 
the  prospectus  as  a  whole.2  If  he  does  not  rely  he  is  not  damaged. 
He  cannot  of  course  be  expected  to  give  his  exact  sensations  on  reading 
each  particular  paragraph;  it  is  enough  if  the  misrepresentation  is 
such  that  if  he  had  known  its  incorrectness  he  reasonably  might  not 
have  applied.3  If  he  might  not  have  applied  the  measure  of  damage 
is  not  the  exact  gain  he  would  have  made  had  the  representation  been 
true,  but  the  loss  on  the  basis  that  he  would  not  have  applied  at  all.4 

"  By  reason  of  any  untrue  statement  therein,  etc."  An  untrue 
statement  means  untrue  in  the  sense  in  which  the  applicant  would 
naturally  read  the  words  5 ;  and  it  means  untrue  in  fact  in  that  sense, 
however  honestly  those  responsible  for  the  prospectus  believed  in  the 
statement.0 

"  Unless  it  is  proved."  The  previous  part  of  the  section  having 
prima  facie  created  the  liability  when  once  the  plaintiff  has  proved 
the  untrue  statement,  the  section  puts  on  the  defence  the  onus  of 
bringing  the  case  within  one  of  the  exemptions. 

Section  84  (1)  continues  : — 

"  Unless  it  is  proved,     (a)  With  respect  to  every  un- 
true statement  not  purporting  to  be  made  on  the  au- 

1  Stephens  v.  Hoare,  20  T.L.R.,  p.  409,  Chap.  rvi.  3  P.  49. 

s  Pp.  93,  108.  4  P.  93.  5  P.  51. 

*Broome  v.  Speake,  1903,  1  Ch.,  p.  602. 
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thority  of  an  expert "  [subsection  5  defines  "  expert "  as 
follows : — 

"For  the  purposes  of  this  section  the  expression 
'  expert '  includes  engineer,  valuer,  accountant,  and  any 
other  person  whose  profession  gives  authority  to  a 
statement  made  by  him"]  or  of  a  public  official  docu- 
ment or  statement  that  he  had  reasonable  ground  to 
believe  and  did,  up  to  the  time  of  the  allotment1  of  the 
shares  [stock]  or  debentures  [debenture]  stock  as  the 
case  may  be,  believe  that  the  statement  was  true  and  " 

"  Expert."  The  definition  of  expert  uses  the  word  "  includes  " 
not  "  means,"  and  is  not  therefore  exhaustive.  There  are  men  who 
though  not  actually  in  the  particular  profession,  so  make  it  their  hobby 
that  they  are  recognized  in  the  profession,  and  even  in  the  law,  and 
that  even  in  a  criminal  case,  to  a  certain  extent  as  experts.2  May  not 
such  an  amateur  be  an  "  expert  "  either  in  that  profession  or  other- 
wise ?  It  is  to  be  noted  that  if  the  statement  though,  in  fact,  made 
on  authority  of  an  "  expert "  does  not  purport  to  be  so  made,  or  if 
purporting  to  be  made  on  the  authority  of  an  "  expert,"  the  authority 
is  not  in  fact  an  "  expert  "  ;  in  either  case  the  defendants  must  estab- 
lish their  reasonable  ground  to  believe  in  the  truth  of  the  statement 
itself. 

"  Reasonable  ground "  does  not,  of  course,  mean  "  sufficient  " 
ground.3 

The  defendant  pleading  reasonable  ground  for  belief  under  this 
clause  must  give  particulars  in  general  terms  of  the  grounds  for  his 
belief.4  The  assurance  of  the  promoter  who  prepares  the  prospectus 
that  everything  is  in  order  is  not,  of  course,  reasonable  ground  for  the 
defendant's  belief.5  But  it  seems  that  the  defendant  may,  to  some 
extent,  rely  on  solicitors  and  other  statements  without  reading  every 
word  of  every  document  himself.6  It  is  not  enough  if  the  prospectus 
states  that  there  are  only  two  contracts,  if  there  being  others,  material 

1  See  Chap.  viit.  Reasonable  ground  for  belief  is  apparently  limited  to  the  date 
of  issue ;  though  as  from  that  date  till  the  date  of  allotment  actual  belief  is  re- 
quired. 

1  The  Queen  v.  Silverlock,  1894,  2  Q.B.  766  ;  "  Phipson  on  Evidence,"  4th  Ed., 
pp.  356,  857. 

-  .S/.T,  us  T.  II  «„,-,•.  20  T.L.R.,  p.  409. 
*Alman  v.  Oppert,  1901,  2  K.B.  576. 

•  Coats  v.  Crosnland,  20  T.L.R.,  p.  806  ;  Smith's  Case,  2  Ch.,  p.  615. 
'Stevens  v.  Hoare,  20  T.L.R.,  p.  409. 
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to  be  disclosed  within  section  81  (k),  that  counsel  advises  they  need 
not  be  disclosed.1 

Suppose  directors  having  been  advised  by  counsel  that  the  title  of 
the  company  to  property  is  doubtful,  represent  that  the  title  is  inde- 
feasible, and  in  fact  it  is  doubtful,  though  no  doubt  the  applicant 
could  rescind,  he  could  not  recover  damages  in  a  common  law  action 
of  deceit  against  the  directors  for  a  suppression  of  the  opinion,  unless, 
the  directors  believing  in  the  opinion,  suppressed  its  existence  with 
fraudulent  intent.'2 

But  it  should  seem  difficult  in  face  of  such  opinion,  there  being  no 
contradictory  opinion  of  another  counsel,  to  establish  reasonable 
ground  for  the  belief  that  the  opinion  was  wrong.  As  to  stating  an 
optimistic  and  suppressing  a  pessimistic  report,  see  ante,  p.  47. 

Section  84  continues : — 

"  Unless  it  is  proved."  "  (b)  With  respect  to  every 
untrue  statement  purporting  to  be  a  statement  by  or 
contained  in  what  purports  to  be  a  copy  of  or  extract 
from  a  report  or  valuation  of  an  expert "  (see  definition 
above)  "  that  it  fairly  represented  the  statement  or  was 
a  correct  and  fair  copy  of  or  extract  from  the  report  or 
valuation  : 

"  Provided  that  the  director,  person,  named  as  a 
a  director,  promoter,  or  person  who  authorized  the 
issue  of  the  prospectus  shall  be  liable  to  pay  compensa- 
tion as  aforesaid,  if  it  is  proved  that  he  had  no  reason- 
able ground  to  believe  that  the  person  making  the 
statement,  report,  or  valuation  was  competent  to  make 
it,  and  " 

If  a  prospectus  states  as  facts  what  the  authors  really  gather  from 
reports  made  to  them  by  an  expert,  the  statements  then  are  clearly  the 
author's  statements.  They  cannot  say,  for  instance,  that  as  the  mine 
was  obviously  in  Nevada,  and  they  were  obviously  city  men,  that  the 
applicant  must  have  known  that  they  were  only  stating  what  had 
been  reported  to  them.3 

On  the  other  hand  a  report  expressly  set  out  as  a  report  in  the 

1  Broome  v.  Speake,  1903,  1     h.,  p.  603  ;  Shepherd  v.  Broome,  1904,  A.C.  342. 
a  See  last  chapter  and  New  Brunswick,  etc.,  v.  Conybeare,  9  H.L.C.  711. 
3  Smith's  Case,  2  Ch.  pp.  611,  615  ;  Reese  River,  etc.,  v.  Smith,  4  L.B.  H.L., 
p.  72. 
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prospectus  does  not  imply  a  representation  of  fact  by  the  company 
that  everything  stated  in  the  report  is  in  fact  true,  though  of  course  it 
would  imply  a  belief  in  the  authors  of  the  prospectus  to  that  effect.1 

Of  course  an  extract  given  from  a  report,  but  omitting  to  state 
what  if  stated  would  have  qualified  that  extract,  amounts  at  common 
law  to  a  misrepresentation.'2  So  of  course  a  report  enclosed,  which  in 
fact  relates  to  another  property  than  that  to  which  the  prospectus 
refers,  amounts  to  a  misrepresentation,  for  the  applicant  naturally  sup- 
poses it  to  deal  with  the  property  described  in  the  prospectus.3  So 
when  it  is  stated  that  the  report  has  been  made/or  the  directors,  when 
it  was  made  for  the  promoter,  the  statement  is  a  misrepresentation.4 

So  of  course  if  the  date  of  an  old  report  were  omitted  or  taken  off, 
the  applicant  would  be  justified  in  thinking  that  the  report  was  recent, 
and  the  statement  would  be  a  misrepresentation.5  As  to  the  case  of 
two  conflicting  reports  and  the  directors  suppressing  one  see  ante, 
p.  47. 

Eeports  taken  before  incorporation  of  the  company  are  often  en- 
closed or  set  out  in  a  prospectus  which  though  made  on  instructions 
of  the  promoters  are  nominally  addressed  to  the  directors  of  the 
company.  We  conceive  that  here  is  a  clear  misrepresentation ;  the 
suggestion  is  that  the  reports  were  taken  either  by  the  actual  officers 
of  the  company,  or  by  those  who  were  considering  whether  they  should 
become  officers  of  the  company,  in  either  case  directly  or  indirectly 
for  the  benefit  of  the  company,  and  independent  altogether  of  the 
promoters.6  It  is  a  weakness  of  the  Act,  that  it  does  not  require  ex- 
plicit statement  of  the  persons  who  gave  instructions  for,  and  who 
are  either  originally  or  ultimately  to  pay  for  the  reports.  The  report 
or  valuation  of  the  vendor's  valuer  is  a  very  different  thing  from  that  of 
the  purchaser's.  We  respectfully  conceive  that  an  applicant  on  such  a 
misrepresentation,  is  entitled  to  rescind  without  tendering  any  evi- 
dence as  to  whether  or  not  the  report  was  in  fact  accurate ;  further, 
that  without  tender  of  such  evidence,  he  can  sue  in  an  action  of  deceit 
or  under  this  section.7  Is  the  unhappy  shareholder  to  be  told  that 

>  Bentley,  etc.,  v.  Black,  9  T.L.B.  580. 

a  Arkwright  v.  Newbold,  17  Ch.D.,  p.  318,  Chap.  vi. 

'  Re  Mount  Morgan,  56  L.T.  622,  Chap.  vn. 

«  Angus  v.  Clifford,  1891,  2  Ch.  449. 

•ScoH  v.  Snyder,  etc.,  66  L.T.  278  ;  Aaron's  Reef  v.  Twiss,  1896,  A.C.,  pp. 
282,  288 ;  New  Sombrero,  etc.,  v.  Erlanger,  5  Ch.D.,  p.  111. 

•  Angus  v.  Clifford,  1891,  2  Ch.,  pp.  454,  464 ;  where  probably  the  prospectus 
showed  that  the  reports  were  taken  before  incorporation. 

7  In  Angus  v.  Clifford  su)tra,  an  action  of  deceit,  Homer  J.,  thought  such  a 
representation  suable  without  tender  of  such  evidence.  Lindley  L.J.,  doubted. 
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he  cannot  rely  on  a  statement  that  the  company's  valuer  has  valued, 
without  going  to  the  expense  perhaps  of  an  expedition  to  prove  that 
the  vendor's  valuation  is  incorrect  ? 

It  lies  on  the  defendants  to  prove  that  the  report  existed  at  the 
date  of  the  prospectus  as  it  is  given  in  the  prospectus. l 

It  will  be  here  convenient  to  consider  in  what  cases  reports  to  the 
directors  obtained  from  experts  sent  out  by  them  to  examine  the 
company's  properties  are  per  se  without  calling  the  experts  admissible 
against  the  company  in  favour  of  a  shareholder  as  evidence  of  a  mis- 
representation in  a  prospectus.  It  seems  clear  if  the  company  sends 
out  to  the  shareholders  those  particular  reports,  either  expressly  or 
impliedly,  admitting  their  accuracy,  that  the  reports  are  then  per  se 
admissible  evidence  as  admissions  against  the  company,  and  accord- 
ing to  circumstances  may  be  conclusive  against  the  company,  which 
will  not  be  allowed  afterwards  to  dispute  the  accuracy  of  the  reports.  - 
But  it  has  been  held  that  in  the  absence  of  such  admission  of  the  ac- 
curacy of  the  reports,  and  where  the  company  gives  notice  that  it  dis- 
putes their  accuracy,  the  report  by  itself  is  not  admissible  against  the 
company.3  On  the  other  hand  after  the  death  of  the  expert  his  re- 
port would  be  evidence  as  made  in  the  ordinary  course  of  his  duty, 
provided  that  his  report  was  contemporaneous  or  nearly  so  with  his 
inspection.  But  a  month  between  the  inspection  and  writing  of  the 
report  would  be  too  late.4  The  speech  even  of  a  chairman  at  a  meet- 
ing is  apparently  not  evidence  against  the  company  in  favour  of  a 
shareholder  present  or  absent — the  shareholder  is  not  a  third  party, 
and  the  meeting  itself  is  confidential.5  It  must  not  be  taken  that  the 
chairman  can  abuse  this  confidence,  for  the  purpose  of  inducing  ex- 
isting shareholders,  or  the  outside  public,  to  take  shares. 

For  some  unknown  reason  the  legislature  has  cast  upon  the 
plaintiff  the  burden  of  proving  that  the'  director,  etc.,  had  no  reasonable 
ground  for  belief  that  the  reporter  was  competent  to  make  the  report. 
The  onus  of  establishing  his  belief  in  that  person's  competence  not 
being  on  the  director,  it  should  appear  that  in  no  case  could  the 
plaintiff  obtain  particulars  of  the  ground  for  belief  of  the  director  in 
his  competence. 

Bowen  and  Kay,  L.J.J.,  left  the  point  open.  New  Brunswick  v.  Conybeare,  9  H.L.C. 
711  is  not  in  point,  for  there  no  misrepresentation  was  shown. 

1  Coats  v.  Grassland,  *0  T.L.R.  800. 

-  Smith's  Case,  2  Ch.,  pp.  603,  610,  611,  615,  on  appeal,  4  L.R.H.L.,  64  ;  R» 
Djambi  Rubber  Company,  28  T.L.R.  495,  1912,  W.N.,  112. 

3  Re  Djambi  supra,  cf.  ex  parte  Vickers,  56  L.T.  815. 

4  Re  Djambi,  on  appeal,  29  T.L.R.  28,  57  S.J.  43. 

5  Re  Devala  Provident,  etc.,  22  Ch.D.  593. 
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Section  84,  subsection  1,  goes  on : — 

"  Unless  it  is  proved  (c)  with  respect  to  every  untrue 
statement  purporting  to  be  a  statement  made  by  an 
official  person  or  contained  in  what  purports  to  be  a 
copy  of  or  extract  from  a  public  official  document  that 
it  was  a  correct  and  fair  representation  of  the  state- 
ment or  copy  of  or  extract  from  the  document." 

Section  84,  subsection  1,  goes  on : — 

"  Or  unless  it  is  proved  :— 

"  (i)  That  having  consented  to  become  a  director  of 
the  company  he  withdrew  his  consent  before  the  issue 
of  the  prospectus  and  that  it  was  issued  without  his 
authority  or  consent ;  or 

"  (ii)  That  the  prospectus  was  issued  without  his 
knowledge  or  consent,  and  that  on  becoming  aware  of, 
its  issue  he  forthwith  gave  reasonable  public  notice 
that  it  was  issued  without  his  knowledge  or  consent ; 
or 

"  (iii)  That  after  the  issue  of  the  prospectus  and  before 
allotment  thereunder  he  on  becoming  aware  of  any 
untrue  statement  therein  withdrew  his  consent  thereto 
and  gave  reasonable  public  notice  of  the  withdrawal 
and  of  the  reason  therefor." 

This  group  of  sub-clauses  assumes  tbat  under  the  earlier  clauses 
the  defendant  would  have  been  liable,  but  provides  an  honest  man 
with  a  means  of  escape  provided  that  he  takes  in  time  the  necessary 
steps.  The  different  character  of  these  different  sub-clauses  requires 
to  be  carefully  noted. 

A  comparison  of  the  sub-clauses  seems  to  indicate  that  the  first 
sub-clause  is  confined  to  the  case  of  a  person  who  has  consented  to 
"  become  "  a  director  either  immediately  or  after  a  certain  interval  of 
time,  and  does  not  cover  the  case  of  one  with  his  consent  actually  ap- 
pointed a  director  at  the  time  of  issue.  A  comparison  of  sub-clause 
i  and  ii  seems  also  to  suggest  that  the  sub-clause  i  postulates  that 
such  a  person  knew  before  the  actual  issue  of  the  prospectus  that  a 
prospectus  was  to  be  issued.  Such  a  person  must,  therefore,  knowing 


THE    ACTION    UNDER    SECTION   84.  133 

that  a  prospectus  is  to  be  issued,  do  two  things,  either  is  not  enough  : 

(1)  he  must  before  issue  withdraw  his  consent  to  act  as  director,  and 

(2)  must  show  that  the  actual  issue  of  the  prospectus  was  without  his 
authority  or  consent.    Inasmuch  as  section  84,  subsection  1  clearly  pos- 
tulates the  prima  facie  liability  of  such  a  person  on  the  ground  that  it  is 
to  be  assumed  that  he  consents  (cf.  Chap.  in.  section  2,  and  section 
84,  subsection  2),  it  seems  that  to  satisfy  the  second  requirement  he 
must  actively  dissent. 

The  withdrawal  notice  should  therefore  state  (a)  that  he  with- 
draws  his  consent  to  act  as  a  director,  (b)  that  if  in  fact  the  prospectus 
is  issued  it  will  be  issued  without  his  authority  or  consent.  Having 
regard  to  his  position,  a  mere  withdrawal  of  his  consent  to  act  as  a 
director  might  not  bring  to  his  co-directors'  knowledge  that  he 
objected  to  the  issue  of  the  prospectus. 

The  Act  does  not  expressly  require  the  withdrawal  notice  to  be  in 
writing  nor  does  it  state  to  whom  it  is  to  be  given.  Having  regard  to 
the  difficulty  of  proving  words  it  would  be  insane  to  trust  to  an  oral 
withdrawal.  Further,  inasmuch  as  the  directors  are  general  agents  of 
the  company  to  issue  a  prospectus,  and  the  withdrawing  person  knew 
that  a  prospectus  was  to  be  issued,  it  seems  clear  that  the  notice  of 
withdrawal  to  be  effective  must  actually  reach  the  knowledge  of  every 
co-director  prior  to  the  actual  issue  of  the  prospectus. 

The  second  sub-clause  is  general  and  applies  equally  to  a  pro- 
moter, actual  director,  person  who  has  agreed  to  become  a  director, 
and  other  person  responsible  for  the  prospectus,  without  distinction. 
To  come  within  its  protection  the  person  attacked,  being  one  of  those 
classes  of  person,  must  prove  four  things ;  anything  short  would  not 
be  enough,  these  are  (1)  that  the  prospectus  was  issued  without  his 
knowledge  or  consent,  (2)  that  on  becoming  aware  of  its  issue,  (3)  he 
forthwith,  (4)  gave  reasonable  public  notice  that  it  was  issued  without 
his  knowledge  or  consent. 

This  clause  limits  no  time  for  his  acts  except  that  they  must  be 
done  "  forthwith  after  his  becoming  aware  "  of  issue  of  the  prospectus. 
It  might  be  that,  as  happened  in  one  case,1  the  director  may  have  been 
abroad  and  have  known  nothing  of  the  matter  till  long  after  allotment. 
When,  however,  the  prospectus  is  issued  by  or  on  behalf  of  or  in  relation 
to  any  intended  company,  his  ignorance  could  only  occur  when  the 
provisions  of  section  80  has  been  disregarded. 

A  director  who  knows  that  a  prospectus  will  be  issued  and  ab- 
stains from  looking  at  it  can  hardly  say  that  it  is  issued  without  his 

1  Weir  v.  Barnett ;   Weir  v.  Kelt,  L.A.,  2  Ex.  D.  32,  238. 
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knowledge  or  consent.1  A  director  finding  out  that  a  prospectus  has 
been  issued  can,  without  investigating  it,  take  the  steps  requisite  under 
the  sub-clause.  "  It  may  be  that  he  can  repudiate  without  inquiry  as 
to  the  contents,  and  he  can  certainly  take  the  more  reasonable  course, 
and  one  more  consistent  with  his  duty  as  a  director  and  an  honest 
man,  of  endeavouring  to  ascertain  what  statements  have  been  made 
for  which  he  is  responsible  and  then,  if  he  finds  there  are  untrue 
statements  publicly  put  forward,  forthwith  repudiate  them." 2  If  this 
sensible  view  prevails,  then  "  forthwith  "  must  be  read  '•  as  soon  as 
in  the  circumstances  of  the  case  is  reasonable  ".  There  is  no  defini- 
tion of  what  is  "  reasonable  public  notice  "  :  probably  a  short  ad- 
vertisement in  the  leading  papers  in  which  the  issue  was  advertised 
would  be  required.3 

The  third  sub-clause  is  again  general  as  regards  the  various  per- 
sons answerable  for  the  prospectus  who  can  take  advantage  of  it.  It 
is  directed  to  what  can  and  must  be  done  between  the  actual  issue  of 
the  prospectus  and  the  date  of  allotment,  and  operates  only  between 
those  limits.4  It  postulates  (a)  that  the  defendant  at  the  date  of  issue 
of  the  prospectus  was  unaware  of  any  untrue  statement  in  the  pro- 
spectus, and  does  not  protect  one  who  was  then  aware  of  an  untrue  state- 
ment in  the  prospectus  though  that  be  not  the  untrue  statement  on 
which  the  plaintiff  relies,  (6)  that  he  consented  to  issue  of  the  pro- 
spectus. To  bring  himself  within  the  protection  of  this  clause  the 
defendant  must  prove  six  things : — 

(1)  That  before  the  issue  of  the  prospectus  he  was  not  aware  of 
any  untrue  statement  therein,  (2)  that  on  becoming  aware  after  that 
date  of  any  untrue  statement  in  the  prospectus,  (3)  he  before  allotment 
under  the  prospectus,  (4)  withdrew  his  consent  to  the  prospectus,  not 
to  the  untrue  statement.  See  the  words  "thereunder,"  "therein," 
and  "  thereto,"  (5)  gave  reasonable  public  notice  of  the  withdrawal  of 
his  consent  to  the  prospectus,  (6)  and  also  reasonable  public  notice  of 
the  reason  of  the  withdrawal  of  such  consent.6 

The  section  84  goes  on,  subsection  2  : — 

1  Dringbuier  v.  Wood,  1899,  1  Ch.,  p.  405,  Chpp.  in.  section  2. 

3  Ibid.  p.  406. 

1 A  defence  to  an  action  is  not  sufficient  (Dringbuier  v.  Wood  mj  m\. 

4  A  statement  becoming  untrue  after  allotment   is  of  course  in   general  not 
actionable,  p.  62. 

6  It  is  clear  from  section  84,  subsection  1  (a)  "  up  to  the  time  of  allotment  believe  " 
that  this  third  sob-clause  includes  the  case  of  a  statement  true  at  issue  of  the  pro- 
spectus, but  falsified  by  matter  subsequent  before  allotment :  thus  largely  extending 
the  common  law  liability  of  director  in  such  case,  see  p.  60. 
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"  Where  a  company  existing  on  the  eighteenth  day 
of  August,  1890,  has  issued  shares  [stock]  or  debentures 
[debenture  stock]  and  for  the  purpose  of  obtaining  fur- 
ther capital  by  subscriptions  for  shares  [stock]  or  de- 
bentures [debenture  stock]  issues  a  prospectus,  a 
director  shall  not  be  liable  in  respect  of  any  statement 
therein  unless  he  has  authorized  the  issue  of  the  pro- 
spectus or  has  adopted  or  ratified  it." 

This  clause  makes  it  clear  as  above  noted  that,  except  in  the  special 
case  here  provided,  a  director  in  fact  at  the  date  of  issue  is  liable,  though 
he  was  ignorant  of  the  issue  being  made,  and  never  has  ratified  it, 
unless  he  takes  the  steps  prescribed  by  sub-clauses  ii  or  iii  above. 

As  regards  authorizing  or  ratifying  the  issue  see  Chapter  in.  sec- 
tion 2. 

To  come  within  the  protection  of  the  clause,  five  things  are  required 
to  be  proved  by  the  director — subsection  1  having  made  him  prima 
facie  liable,  he  has  to  prove  himself  within  the  exemptions — 
these  are  : — 

(1)  That  the  company  existed  on  18  August,  1890 ;  (2)  that  (see 
section  296)  before  1  April,  1909,  the  company  had  issued  shares, 
stock  debentures,  or  debenture  stock,  though  that  issue  need  not 
necessarily  have  been  made  to  "  the  public  "  ;  (3)  that  for  the  purpose 
of  obtaining  further  capital  by  subscriptions  for  shares,  etc.,  it  has 
issued  a  statutory  prospectus ;  (4)  that  he  did  not  authorize  the  issue 
to  the  public  of  that  prospectus ;  (5)  that  he  has  not  adopted  or  ratified 
that  prospectus. 

Is  a  company  existing  August  18,  1890,  which  has  since  amalga- 
mated with  another  company  before  issuing  the  prospectus  complained 
of,  within  the  protection  of  the  section  ? 

Section  84,  subsection  3  continues : — 

"  Where  the  prospectus  contains  the  name  of  a  per- 
son as  a  director  of  the  company  or  as  having  agreed  to 
become  a  director  thereof  and  he  has  not  consented  to 
become  a  director  or  has  withdrawn  his  consent  before 
the  issue  of  the  prospectus  and  has  not  authorized  or 
consented  to  the  issue  thereof,  the  directors  of  the  com- 
pany, except  any  without  whose  knowledge  or  consent 
the  prospectus  was  issued  and  any  other  person  who 
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authorized  the  issue  thereof,  shall  be  liable  to  indemnify 
the  person  named  as  aforesaid  against  all  damages, 
costs,  and  expenses  to  which  he  may  be  made  liable  by 
reason  of  his  name  having  been  inserted  in  the  pro- 
spectus, or  in  defending  himself  against  any  action  or 
legal  proceedings  brought  against  him  in  respect  there- 
of." 

The  person  entitled  to  the  indemnity  is  confined  to  one  of  two 
classes,  (1)  one  who  is  named  as  an  actual  director  or  as  having 
agreed  to  become  one  either  immediately  or  after  an  interval,  when  he 
has  not  in  fact  consented  to  become  a  director  and  has  not  authorized 
or  consented  to  the  issue ;  (2)  one  who  is  rightly  named  as  having 
agreed  to  become  a  director  either  immediately  or  after  an  interval  but 
has  brought  himself  within  the  right  to  the  exemption  of  subsection  1, 
sub-clause  1,  whether  or  not  as  against  the  plaintiff  he  has  set  up  that 
right.  The  claimant  to  indemnity  need  not  necessarily  defeat  the 
shareholder.  An  actual  director  appointed  with  his  consent,  who  is 
ignorant  altogether  of  any  prospectus  having  been  issued,  is  not  entitled 
to  sue  under  this  subsection  for  the  costs  of  the  advertisements  under 
section  1,  sub-clause  ii,  to  which  he  may  have  been  put;  whether  he 
may  not  have  an  action  at  common  law  is  another  matter.  He  will 
not,  however,  be  under  the  burden  of  this  subsection. 

The  persons  liable  to  indemnify  are  First  the  directors  "  except  any 
without  whose  knowledge  or  consent  the  prospectus  was  issued " ; 
this  from  the  whole  collocation  must  mean  except  those  who  actually 
knew  or  consented  as  distinct  from  whether  as  against  the  shareholder 
the  section  deems  them  to  have  known  or  consented. 

Secondly,  any  other  person  "  who  authorized  the  issue  of  the  pro- 
spectus " ;  this  again  must  mean  authorized  in  fact,  as  distinct  from 
whether  the  section  as  against  the  shareholder  deems  them  to  have 
authorized  the  issue.  Inasmuch  as  the  liability  is  to  indemnify,  a 
statutory  obligation  of  a  contractual  nature,  the  action  for  the  in- 
demnity would  not  cease  by  the  death  of  the  person  liable  to  indem- 
nify.1 

Section  84,  subsection  4,  continues  : — 

"  Every  person  who  by  reason  of  his  being  a  director 
or  named  as  a  director  or  as  having  agreed  to  become  a 

1  Shepherd  v.  Bray,  1906,  2  Ch.  235,  compromised  on  appeal ;  1907,  2  Ch.  571, 
decided  on  the  next  subsection  ;  Batthyany  v.  Walford,  86  Ch.l).  269  ;  Blackmore 
v.  White,  1899,  1  Q.B.  304. 
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director  or  of  his  having  authorized  the  issue  of  the 
prospectus  becomes  liable  to  make  any  payment  under 
this  section  may  recover  contribution  as  in  cases  of  con- 
tract from  any  other  person  who  if  sued  separately 
would  have  been  liable  to  make  the  same  payment  un- 
less the  person  who  has  become  so  liable  was  and  that 
other  person  was  not  guilty  of  fraudulent  misrepresenta- 
tion." 

The  liability  to  the  shareholder  of  the  person  made  liable  by  sec- 
tion 84  is  of  course  several.1  This  is  clear  from  its  wording. 

Amongst  the  classes  entitled  to  sue  for  contribution  a  promoter  is 
not  specifically  named  whereas  he  is  specifically  named  in  section  84 
(1)  and  the  proviso  to  subsection  1  (6).  For  the  purpose  of  section 
84,  however,  the  expression  promoter  is  exhaustively  defined,  sub- 
section 5,  as  "  a  promoter  who  was  party  to  the  preparation  of  the 
prospectus  or  of  the  portion  containing  the  untrue  statements  ".  Such 
a  promoter  then,  though  he  were  not  a  director,  would  come  within  the 
benefit  of  the  clause  as  having  "  authorized  the  issue  "  of  the  prospectus. 

"Becomes  liable  to  make  any  payment  under  this  section." 

The  fact  that  the  shareholder  has  successfully  sued  the  defendant 
as  for  a  fraudulent  misrepresentation,  in  which  case  the  shareholder 
can  of  course  succeed  at  common  law  altogether  independently  of,  but  a 
fortiori  under  this  section,  does  not  prevent  the  defendant  recovering 
contribution  under  this  subsection  against  a  co-author  of  the  prospectus 
who  was  aware  of  the  fraud.2  But  the  person  claiming  contribution 
must  be  liable  to  pay  under  this  section  ;  it  is  not  enough,  for  instance, 
that  the  shareholder  has  recovered  damages  against  him  under  section 
81  for  a  mere  omission  to  state  what  is  there  required  to  be  stated. 
If,  however,  in  addition  to  such  a  mere  "  omission  "  there  be  a  posi- 
tive misrepresentation,  e.g.  that  there  are  only  two  material  contracts 
when  there  are  three,  then  he  becomes  liable  to  make  payment  under 
this  section,  and  can  claim  contribution  accordingly.3  The  period  at 
which  a  person  becomes  liable  to  the  shareholder  under  this  section 

1  Snook  v.  Self  Acting,  etc.,  3  T.L.R..  p.  614. 

2  Gerson  v.  Simpson,  1903,  2  K.B.  197,  decided  on  the  Act  of  1890,  from  which 
the  words  in   this   subsection    including   and  following  the  word  "unless"  were 
•omitted.     In  that  case  it  was  suggested  that  a  fraudulent  director  would  be  estopped 
from  recovering  contribution  from  an  innocent  director,  a  suggestion  there  words 
•adopt. 

3  Shepherd  v.  Bray,  1906,  2  Ch.  235,  compromised  on  appeal,  1907,  2  Ch.  571. 
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is  the  date  of  allotment ; ]  and  the  Statute  of  Limitations  as  against  the 
shareholder  runs  from  then.  In  the  last  cited  case  it  was  assumed 
that  the  shareholder's  action  ends  against  any  director,  etc.,  by  that 
director's  death,2  a  proposition  which  is  respectfully  doubted.3  But  it 
was  equally  decided  that  the  rule  actio  personalis  moritur  cum  persond 
has  no  application  to  the  right  of  contribution  given  by  this  subsection ; 
because  the  Act  treats  the  liability,  if  not  itself  of  a  quasi- contractual 
nature,  still  as  a  liability  incident  to  a  contractual  relationship  between 
the  directors  previously  established.4  It  is  not  necessary  to  put 
the  shareholder  actually  to  judgment  or  actio  i  before  the  claimant 
calls  for  contribution ;  if  without  action,  he  has  properly  paid  the 
shareholder,  he  can  recover  contribution,  and  though  it  is  wise  to  bring 
in,  in  the  shareholder's  action,  the  person  against  whom  contribution  ia 
claimed  as  third  party,  yet  a  subsequent  action  for  contribution  will  lie.5 

The  amount  of  the  contribution  would  be  prima  facie  even,  so  that 
the  claimant  and  the  others  who  are  able  to  pay,  bear  equally  the 
amount  which  the  shareholder  recovers  or  is  entitled  to  receive.6 

The  amount  for  which  contribution  can  be  claimed  does  not  include 
the  costs  of  the  claimant  in  the  shareholder's  litigation  against  him. 
But  it  does  include  the  shareholder's  costs  in  the  shareholder's  action, 
but  not  the  shareholder's  costs  in  successfully  defending  the  claimant's 
appeals.  It  also  includes  the  claims  and  costs  of  shareholders  rightly 
settled  with,  without  putting  them  to  their  action,  and  also  interest  at 
4  per  cent  on  the  amount  of  capital  contribution  from  the  date  when 
that  ought  to  have  been  paid,  and  further,  the  contributors  wrongly 
defending  action  for  contribution  will  have  to  pay  the  costs  of  that 
action.7 

The  Act,  probably  by  the  use  of  the  words  "  contribution  as  in 
cases  of  contract,"  lets  in  any  effectual  equity  which  the  person 
attacked  may  have  to  resist  contribution  ;  inasmuch  as  the  doctrine  of 
contribution  in  cases  of  contribution  is  of  purely  equitable  origin.8 
But  of  course  mere  absence  of  express  assent  to  allotment  is  no  such 
equity  ; fl  though  it  would  be  advisable  to  encourage  a  repentant  sinner 
to  make  a  real  and  sincere  effort  to  prevent  allotment. 

1  Thornton  v.  Lord  Clanmorr^s,  1900,  1  Ch.  713 ;  Shepherd  v.  Bray,  1906,  2 
Ch.,  p.  253. 

» 1906,  2  Ch.,  p.  253.  *  Chap.  xvi. 

«See  also  Batthyany  v.  Walford,  36  Ch.D.  269  ;  Blaekmore  v.  White,  1899V 
1  Q.B.  304. 

»  Gerson  v.  Simpson  supra  ;  Shepherd  v.  Bray  supra. 

•  1906,  2  Ch.,  p.  254. 

7 1906,  2  Cb.  254,  255,  256,  see  also  and  consider  1903,  2  E.B.,  p.  202. 

"  Shepherd  v.  Bray  supra. 

9  Ibid.,  Thomson  v.  Clanmorris  supra. 


THE    ACTION    UNDER    SECTION    84.  1H9 

"  If  sued  separately  "  does  not  mean  that  that  person  must  have 
been  alive,  so  as  to  be  capable  of  being  sued  when  the  shareholder 
makes  his  claim. 

The  remaining  subsections  of  section  84  are  the  definitions  of  pro- 
moter and  expert  given  above  pp.  124,  128. 

It  has  been  suggested  that  an  honest  director  who  is  made  liable 
under  this  section  on  the  ground  that  he  had  not  reasonable  ground 
for  belief  in  his  statements  in  the  prospectus  may  be  entitled  to 
indemnity  against  the  company.1  Why?  A  company  can  act  only 
by  an  agent,  the  statutory  duty  of  reasonable  accuracy  imposed  by 
section  84,  is  one  of  the  terms  on  which  the  director  obtained  his 
agency ;  how  then  can  he  sue  the  company  in  respect  of  his  breach  of 
his  duty  as  agent  ?  2  A  special  article  might  perhaps  help  him — but 
would  it  not  be  void  as  contrary  to  public  policy  ? 

1  Palmer,  10th  Ed.  204.  3"  Story  on  Agency,"  section  339. 


CHAPTER  XV. 

THE   ACTION  UNDER   SECTION  81  FOR  OMITTING  TO  STATE  WHAT  IS 
THERE  REQUIRED. 

WE  have  dealt  in  considerable  detail  with  this  action  when  consider- 
ing section  81,  see  Chapter  xi,  pp.  88-94,  101,  102. 

As  to  the  sort  of  statutory  prospectuses  on  which  the  action  lies 
see  ante,  pp.  70,  71.  The  section  per  se  gives  no  remedy  for  rescission  at 
all,  but  only  an  action  of  damages  against  those  responsible  for  the 
prospectus.1 

Nevertheless  if  anything  which  the  Statute  requires  to  be  stated  is 
omitted,  and  if  the  facts  omitted  would,  if  stated,  qualify  anything 
actually  stated,  the  omission  causes  the  actual  statement  to  be  a  mis- 
representation,- and  the  shareholder  would  in  addition  to  his  action 
under  this  section  have  his  action  for  rescission,3  his  action  under 
section  84, 4  and  if  the  misrepresentation  were  fraudulent  his  action  of 
deceit  at  common  law.5 

The  action  under  this  section  probably  does  not  determine  with 
the  director's  death.6 

The  damages  recoverable  are  by  no  means  necessarily  limited  to 
what  the  omission  might  at  first  sight  entail.  If  the  shareholder,  had 
he  known  the  things  omitted,  might  reasonably  not  have  applied  at  all, 
the  damages  will  be  on  that  footing." 

The  shareholder  must  of  course  have  relied  on  the  prospectus ; 
but  of  course  it  is  strictly  impossible  to  say  that  he  could  have  relied 
on  what  he  did  not  know,  namely  an  omission  ;  it  is  obvious  therefore 
that  he  founds  his  right  to  sue,  if  he  proves  that  had  he  known  he 

1  Re   South  of   England,  1911,  1  Ch.  573 ;    Cover's  Case,  1   Ch.D.  182. 
«  Chap,  vi,  Aaron's  Reef  v.  Twist,  1895,  2  L.R.  Ir.  207  ;  1896,  A.C.,  pp.  293, 
294. 

'Ibid. 

*  Shepherd  v.  Bray,  1906,  2  Ch.  235,  1907,  2  Ch.  571  *nd  last  chapter. 
8  Chaps,  in  and  xni. 

*  Chap.  zvi. 

7  Twycrost  v.  Giant,  2C.P.D.  469,  Chap.  xvn. 
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would  not  have  applied,  or  if  the  Court  is  otherwise  satisfied 
from  the  fact  omitted  or  his  evidence  that  he  might  well  not  have 
applied.1 

The  liabilities  of  the  section  cannot  be  waived  by  condition  in  the 
prospectus.2  For  further  discussion  of  the  liability  under  this  section 
see  ante,  pp.  88-94,  101,  102. 

1  P.  93.         •  2  Section  81,  subsection  4,  ante,  pp.  96-100. 


CHAPTER  XVI. 

DEATH— ASSIGNMENT— BANKRUPTCY. 

THE  principle  actio  personalis  moritur  cum  persona  has  no  appli- 
cation in  Scottish  law.  By  that  law  a  person,  who  has  suffered  damage 
owing  to  the  fraudulent  misrepresentation  of  the  deceased,  can  sue  the 
deceased's  executors,  and  recover  judgment  against  the  assets.1  Lord 
Cranworth  expressed  his  regret  that  the  English  law,  if  so,  was  not 
similar  to  Scottish  law.  It  is,  however,  settled  that  by  the  common 
law  of  England  an  action  for  damages  will  not  lie  against  the  execu- 
tors of  a  testator,  for  the  testator's  fraudulent  misrepresentations, 
except  in  the  special  case  mentioned  below.2  To  found  such  an 
action  the  plaintiff  must  prove  that  the  testator  originally  appropri- 
ated some  of  the  plaintiff's  property,  so  that  in  effect  the  action  is  for 
detinue  of  that  very  property,  or  trover  for  the  value  thereof.  Thus 
suppose  that  A  has  taken  and  worked  B's  coals,  here  A's  executors 
must  answer  to  B  for  their  value.  But  if  A  has  merely  carried  his,  A's, 
coals  over  B's  land  without  paying  wayleave,  though  A  has  enlarged 
his  own  estate  by  economizing  in  wayleaves  at  B's  expense,  he  has  not 
taken  anything  actually  belonging  to  B,  but  has  merely  trespassed  on 
his  property  ;  no  action  therefore  lies  against  A's  executors.3  Further 
though  inquiries  as  to  damages  in  the  latter  case  have  been  directed 
in  A's  life,  his  death  puts  an  end  automatically  to  the  inquiries,  and 
any  relief  thereon.4  Accordingly  if  A  has  on  fraudulent  misrepre- 
sentations sold  B  shares,  B  cannot,  after  A's  death  retaining  the  shares, 
sue  A's  executors  at  common  laiv  or  in  equity  for  damages.  The  fact 
that  he  retains  the  shares  proves  that  he  considers  that  the  price  he 
paid  A  was  A's,  not  B's,  property.  He  could,  however,  unless  barred 
by  time  or  other  act,  barring  rescission,  rescind  the  contract  against  A's 

1  Davidson  v.  Tulloch,  8  Maoq.  H.L.  788. 

•  Phillips  v.  Homfray,  24  Ch.D.  489  ;  Peek  v.  Gurney,  L.B.  6,  H.L.,  pp.  892- 
5.  See  also  Finlay  v.  Chime  >j,  20  Q  H.I).  494 — as  to  what  damages,  if  any,  can  be 
recovered  against  executors  of  a  person  who  has  broken  his  promise  to  marry — Da- 
voren  v.  Wootton,  1900,  Ir.  1  Q.B.  278. 

•Ibid. 

«  Phillips  v.  Homfray,  24  Ch.D.,  pp.  465,  466  ;  Davoren  v.  Wootton  tuj,ra. 
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executors  ;  in  such  case  A's  executors  hold  the  price  paid  for  the  shares 
really  as  being  or  representing  money  belonging  to  B.1 

Of  course,  if  the  misrepresentation  further  amounts  to  a  warranty, 
this  being  contractual  is  suable  upon  notwithstanding  A's  death.2 

The  question,  however,  remains  whether  section  84  replacing  the 
Director's  Liability  Act,  1890,  gives  a  claim  against  the  deceased's 
executors.3  The  author  submits  that  it  does.  We  start  with  the 
principle  that  the  section  applies  to  Scotland  as  well  as  England,  that 
the  Scottish  law  knows  nothing  of  the  maxim  actio  personalis  moritur 
cum  persona,  and  that  Lord  Cranworth  regretted  that  the  English  law 
did :  consequently  with  a  presumption  against  the  propriety  of  the 
section  being  construed  one  way  north,  another  south  of  the  Tweed. 
We  notice,  too,  that  the  word  "damages"  is  substituted  by  the  word 
"  compensation  " 4  in  the  section,  as  if  the  legislature  may  have  wished 
to  use  a  word  that  would  not  connote  the  English  rule. 

We  note  further  that  the  section  says  that  every  director  "at  the 
time  of  issue  of  the  prospectus  " 5  shall  be  liable  to  pay  "compensa- 
tion" not  unless  "he"  proves,  etc.;  but  unless  "it  is  proved,"  etc., 
that  if  a  person  is  named  as  director  without  his  consent,  those  re- 
sponsible for  naming  him  are  to  "  indemnify  "  him  (section  84  (3)),  and 
that  with  certain  limitations  there  is  contribution  "  as  in  cases  of  con- 
tract," between  those  responsible.  True  it  is  that  subsection  3,  using  the 
words  "  defending  himself,"  may  seem  to  point  only  to  a  living  director. 
But  surely  it  is  reasonable  to  say  that  the  liability  accrues  in  poten- 
tiality under  the  statute  at  the  date  of  allotment 6  and  cannot  be  got 
rid  of  by  the  subsequent  death  of  the  person  so  liable.  Can  it  not 
be  fairly  said  that  by  virtue  of  the  statute  the  director  comes  under 
a  quasi  contractual  obligation  to  "compensate"  the  applicant,  which 
obligation,  as  being  contractual,  is  not  terminated  by  his  death  ?  " 

1  Re  Duncan  Terry  v.  Sweeting,  1899,  1  Ch.  387 ;  New  Sombrero,  etc.  v.  Er- 
langer,  5  Ch.D.,  pp.  117,  118. 

2  The  law  of  a  foreign  country,  or  the  custom  of  an  English  manor,  may  impose 
an  obligation  contractual  in  its  nature,  consequently  surviving  the  death  (Latthy- 
any  v.  Walford,  36  Ch.D.  269 ;  Blackmore  v.  White,  1899,  1  Q.B.  304). 

3  The  point  was  left  open  in  Frankenberg  v.  Great  Horseless  Carriage  Co.,  1900, 
1  Q.B.  504. 

4  Thomson  v.  Clanmorris,  1899,  2  Ch.,  p.  528. 

5  Thus  the  claim  of  the  shareholder  arises  on  the  allotment,  Thomson  v.  Clan- 
morris, 1900,  1  Ch.  718  ;  Shepherd  v.  Bray,  1906,  2  Ch.,  p.  253  ;  compromised  on 
appeal,  1907,  2  Ch.  571. 

•  Thomson  v.  Clanmorri*,  1899,  1  Ch.  523  ;  1900,  1  Ch.  718  ;  cf.  Stevens  v. 
Hoare,  20  T.L.B.  407. 

7  See  Batthyany  v.  Walford,  36  Ch.D.  269;  Peebles  v.  Oswaldtwistle ,  etc., 
1896,  2  Q.B.  159. 
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But  assuming  for  the  purpose  of  argument  that  the  obligation  is 
not  contractual,  still  the  section  imposes  a  duty  of  being  what  may  be 
called  reasonably  accurate,1  and  it  entails  a  liability  for  breach  of  that 
duty ;  does  it  follow  then  that  the  rule  actio  personalis  applies  to  a 
breach  of  such  a  duty  ?  2 

It  seems  really  somewhat  absurd  to  hold  that  the  executors  of  a 
dead  director  are  liable  under  section  84  (4)  to  contribute  to  the 
payment  by  the  living  directors  : 3  but  are  under  no  direct  liability  to 
the  person  deceived  by  the  prospectus.  It  may  be  remembered  that 
one  very  celebrated  company  has  but  two  directors :  so  in  some  cases 
the  benefit  of  the  section  might  be  speedily  lost  if  death  discharges 
the  director.  Further,  is  it  by  any  means  certain  that  the  doctrine 
actio  personalis  moritur  cum  persona  has  any  application  to  a 
statutory  obligation  as  distinct  from  a  common  law  tort  ?  4  But  the 
point  that  in  the  writer's  view  finally  clinches  the  matter  is  the  de- 
sirability of  avoiding  different  constructions  north  and  south  of  the 
Tweed.  There  is,  however,  the  dictum  of  a  distinguished  judge 
against  this  contention.5 

It  has  never  been  suggested  that  the  executors  of  the  allottee  are 
prevented  by  his  death  from  rescinding  the  contract,  or  suing  in 
damages  thereunder.6 

Where  a  shareholder  has  transferred  his  shares  the  transferee 
cannot  get  rescission  of  the  contract  unless  he  proves  that  the  repre- 
sentations made  by  his  transferor  were  fraudulent  ; 7  the  representa- 
tions of  the  company  to  the  transferee,  would  not  of  course  bind  the 
transferor  unless  he  adopted  them. 

An  assignee  has  in  general  no  right  whatever  as  against  the  company 
or  the  transferor  to  rely  on  the  prospectus  on  which  his  transferor 
took  allotment  from  the  company.8 

If  the  transferor  were  besides  transferring  the  shares  to  the  trans- 
feree, expressly  to  assign  all  rights  of  action  against  the  company  for 
rescission,  or  otherwise,  in  respect  of  the  prospectus  on  which  the 
transferor  applied,  the  transferee  would  be  wholly  precluded  from  ob- 

1  Thomson  v.  Clanmorris  sujtra. 

«  Concha  v.  Marietta,  40  Ch.D.,  pp.  549,  658. 

'Shepherd  v.  Bray,  1906,  2  Ch.  253,  supra. 

*  Consider  Story  v.  Sheard,  1892,  2  Q.B.  515,  a  very  special  case  (Peebles  v. 
Oswaldtwistle,  1896,  2  Q.B.  157 ;  Concha  v.  Marietta,  40  Ch.D.,  pp.  549,  558. 

•  Shepherd  v.  Bray,  1906,  2  Ch.,  p.  258,  on  appeal,  1907,  2  Ch.  571. 

8  See  re  Duncan  Terry  v.  Sweeting,  1899,  1  Ch.  887  ;  re  South  of  England, 
1911, 1  Ch.  678;  Hoole  v.  Speake,  1904,  2  Ch.  732;  Reynell  v.  Sprye,  1  De  G. 
M.  and  O.  660. 

'P.  88.  •  Pp.  80-88. 
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taining  rectification  of  the  register  by  way  of  having  his  name  struck 
off,  for  the  simple  reason  that  the  transferor  by  his  act  of  transfer 
elected  to  affirm  his  position  as  shareholder.1  And  as  regards  other 
rights  of  action  the  transferor  could  not  pass  higher  rights  than  he 
himself  had.2 

Should  a  director  go  bankrupt  against  whom  an  action  of  deceit  lies 
for  fraud  in  a  prospectus  issued  by  his  company,  the  damages,  unless 
judgment  was  obtained  prior  to  the  receiving  order,  cannot  be 
proved  in  the  bankruptcy,  as  they  were  at  the  date  of  the  receiving 
order,  demands  in  the  nature  of  unliquidated  damages  not  arising  by 
reason  of  contract,  promise,  or  breach  of  trust.3  The  same  principle 
appears  to  apply  in  an  action  under  the  repealed  section  38  of  the  Act 
of  1867,  now  section  81  of  the  Act  of  1908.4  Whether  it  would 
apply  to  an  action  under  the  old  Director's  Liability  Act,  1890,  now 
section  84,  was  not  decided  in  the  last  case ;  the  solution  would  seem 
to  depend  on  whether  the  director  is  under  a  contractual  obligation 
with  the  applicant  to  exercise  reasonable  accuracy  in  his  statements. 
Of  course  damages  in  a  certain  sum,  for  which  judgment  has  been 
obtained  prior  to  the  receiving  order,  are  provable.  But  in  a  rescis- 
sion action  the  demand  as  against  the  Company  for  repayment  of 
what  has  been  paid  on  the  shares,  is  not  a  demand  for  unliquidated 
damages,  and  is  therefore  provable  against  an  insolvent  Company.6 

1  P.  116.  *Hyslop  v.  Morel,  1891,  W.N.  19. 

3  Bankruptcy  Act,  1883,  section  37  (1),  re  Giles  ex  yarte  Stone,  6  Morell,  158. 

4  Greenwood  v.Humber  &  Co.,  1898,  W.N.  162. 

5  British  Gold  Fields  of  West  Africa,  1899,  2  Ch.  7. 
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CHAPTEK  XVII. 
DAMAGES— COMPENSATION— MEASURE  OF. 

WHETHER  the  action  be  one  of  deceit  for  fraud  at  common  law,  or  one 
for  compensation  under  section  84,  or  an  action  under  section  81, 
damage  has  to  be  alleged  and  proved. 

It  is  sufficient,  however,  in  the  first  case  at  the  hearing  to  establish 
a  prima  facie  case  of  damage,  the  Court  will  then  direct  an  inquiry  as 
to  what  is  the  real  extent  of  the  damage.1  The  fact  that  the  company 
has  failed  about  a  year,  or  two  years,  after  the  prospectus,  and  that  the 
plaintiff  has  lost  his  money,  is  sufficient  prima  facie  proof  of  damage.2 
The  last  sentence  of  course  assumes  that  the  failure  is  not  due  to  bad 
management  of  the  company  subsequent  to  the  prospectus,  as  distinct 
from  being  due  to  facts  not  being  as  they  are  stated  in  the  prospectus* 

It  is  now  settled  that  the  measure  of  damage  is  the  difference  be- 
tween what  the  shares  were  really  worth  at  the  date  of  allotment 
notice  reaching  the  applicant  and  the  sum  given  for  them.  In  practice 
the  date  is  taken  as  at  the  day  after  posting  the  allotment  notices.3 
It  follows  then  that  the  measure  of  damage  is  fixed  at  that  date,  and 
no  event  subsequent,  can  increase  or  diminish  the  damage.  Thus  if 
the  failure  of  the  company  be  wholly  due  to  subsequent  bad  manage- 
ment or  accident  not  connected  or  flowing  from  the  statements  in 
the  prospectus,  the  applicant's  action  will  fail.4 

1  Shepherd  v.  Broome,  1904,  A.C.,  pp.  347,  348 ;  Dringbuier  v.  Wood,  1899,  1 
Ch.,  p.  399;  Arnison  v.  Smith,  41  Ch.D.,  p.  364;  McConnel  v.  Wright,  1903,  1 
Cb.  546. 

"Shepherd  v.  Broome\  supra ;  McConnel  v.  Wright  supra;  if  no  prima  facie 
damage  is  shown  the  inquiry  will  be  refused  (Stevens  v.  Hoare,  20  T.L.B.  407). 
If,  however,  the  Court  is  not  satisfied  that  the  plaintiff  has  suffered  no  damage  the 
inquiry  will  be  directed  (Nash  v.  Calthorpe,  1905,  2  Ch.,  p.  238). 

3  Stevens  v.  Hoare  supra;  Arnison  v.  Smith,  41  Ch.D.,  pp.  363,  364,  see 
Seton,  2823  ;  Peek  v.  Derry,  87  Ch.D.,  pp.  592,  598 ;  Davidson  v.  Tulloch,  1  Macq. 
H.L.  790 ;  McConnel  v.  \\~riijht  supra,  and  judgment  might  be  given  for  the 
amount  paid  on  the  shares,  less  what  should  be  found  on  inquiry  directed  to  be  at 
allotment  the  value  thereof  (Davoren  v.  Wootton,  1900,  Ir.  1  Q.B.  278). 

4 Stevens  v.  Hoare  supra;  Twycross  v.  Grant,  2  C.P.D.,  p.  504;  Peek  v. 
Derry,  87  Ch.D.,  p.  591,  et  seq. ;  events  subsequently  depreciating  the  shares  may  be 
admissible  to  show  that  at  the  date  of  allotment  the  company's  position  was  hope- 
less, 87  Ch.D.,  p.  592. 
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The  fact  that  shares  stood  in  the  market  at  a  premium  at  the  date 
of  allotment  goes  for  very  little  if  anything ;  the  market  may  have 
been  rigged ;  the  shares  may  have  been  hoisted  by  the  very  misrepre- 
sentations contained  in  the  prospectus  itself ;  or  the  market  may  have 
otherwise  mistaken  the  true  value.1  Accordingly,  notwithstanding 
proof  that  they  stood  at  a  premium  at  allotment,  the  judge  or  jury 
may  find  as  a  fact  that  they  then  had  no  value  whatever  or  a  value 
different  to  the  market  value.  If  it  be  found  that  they  then  had  no 
value  the  plaintiff  may  retain  his  shares  and  recover  as  damages  all 
that  he  had  paid  for  them.2 

Suppose,  however,  that  it  be  found  that  they  then  had  no  value,, 
but  the  plaintiff  had  since  sold  them  for  something,  must  he  give 
credit  for  the  purchase  money?  There  have  been  dicta  that  might 
possibly  be  read  as  indicating  that  he  must  give  credit3  though  this 
reading  of  the  dicta  is  doubtful.  If  as  is  clear,  depreciation  subse- 
quent, not  due  to  any  misstatement  in  the  prospectus,  cannot  be  relied 
on  by  the  applicant  against  those  responsible  for  the  prospectus,  why 
should  appreciation  subsequent  be  brought  into  account  by  him? 
What  is  sauce  for  the  goose  should  be  sauce  for  the  gander.  These 
dicta  too,  if  they  are  to  be  so  read,  seem  contrary  to  the  principle  laid 
down  by  the  Court  of  Appeal.4  In  that  case  there  was  a  statement 
that  shares  had  been  acquired,  that  they  showed  a  profit  which  would 
pay  10  per  cent  for  that  year.  In  point  of  fact  there  was  not  at  the 
time  even  a  contract  for  their  purchase,  but  they  were  soon  after 
purchased.  It  was  held  that  the  time  of  allotment  was  the  essential 
time  to  consider,  and  that  as  at  that  date  there  was  a  material  risk  of 
their  not  being  acquired,  the  plaintiff  had  suffered  damage,  and  their 
subsequent  acquisition  could  not  be  considered.  Of  course  if  the 
shares  at  the  date  of  allotment  had  any  value,  and  the  plaintiff  has  not 
rescinded  ,his  contract,  he  must  give  credit  for  that  value.5  In  one 
case  under  the  repealed  section  38  of  the  Act  of  1867,  now  section  81 
of  the  Act  of  1908,  it  was  argued  that  notwithstanding  the  large  profit 
secretly  made  by  the  promoter,  the  applicant  would  still  have  applied 
for  the«shares,  and  that  his  damage  should  be  limited  to  his  proportion 
of  the  promoter's  secret  profit.  The  decisive  answer  was,  that  his 
grievance  was  not  that  he  had  paid  too  much,  but  that  he  had  been 

*Twycross  v.  Grant,  2  C.P.D.,  pp.  489,  545;  Broome  v.  Speake,  1908,  1  Ch.r 
pp.  605,  606;  McConnel  v.  Wright,  1903,  1  Ch.,  p.  557. 

*Twycross  v.  Grant,  2  C.P.D.,  pp.  489-91,  504,  543-6;  McConnel  v.  Wright, 
1903,  1  Ch.  546,  with  interest  Davoren  v.  Wootton,  1900,  Ir.  1  Q.B.  273. 

3 2  C.P.D.,  p.  489,  37  Ch.D.,  p.  593,  contra,  41  Ch.D.,  p.  364. 

*McConnel  v.  Wright,  1903,  1  Ch.  546. 

5  Twycross  v.  Grant,  2  C.P.D.,  pp.  489,  543. 


148  PROSPECTUS. 

induced  by  the  fraud  to  buy,  what  but  for  the  fraud  he  would  never 
have  bought  at  all.1  It  need  hardly  be  said  that  one  of  fraudulent 
promoters,  who  repents,  and  desires  and  urges  his  friends  to  return  the 
application  money,  and  abandon  the  transaction,  is  not  entitled  to 
legal  absolution  by  his  repentance.2 

At  the  time  when  it  may  possibly  have  been  thought  (see  supra) 
that  if  the  applicant  sold  his  shares  he  must  give  credit  for  the  pur- 
chase price,  even  though  they  had  no  value  at  the  date  of  allotment, 
it  was  equally  considered  that  he  was  in  no  sense  bound  to  sell 
to  reduce  the  damage,  but  might  wait  to  see  what  the  winding  up 
would  bring  in.3  Suppose  that  fraudulent  misrepresentations  have 
been  made,  or  honest  misrepresentations  without  reasonable  ground 
have  been  made,  but  that  with  or  after  the  allotment  notice,  the  com- 
pany explains  the  matter,  offers  return  of  the  money  and  cancellation, 
in  such  a  case  can  those  responsible  for  the  prospectus  urge  in  reduc- 
tion of  damages,  that  the  applicant  should  have  accepted  the  offer  of 
return  and  not  go  on  paying  on  his  shares  ?  This  question  in  a 
common  law  action  for  deceit  for  fraud  was  left  open.4  But  where 
the  prospectus  is  statutory,  section  84  1  (a)  and  (iii)  seems  to  answer 
the  question  conclusively  against  the  directors,  if  not  against  any 
others  responsible  for  the  prospectus.5  Indeed  even  at  common  law 
merely,  if  as  we  have  seen,  the  test  of  damage  is  the  date  of  allotment, 
how  can  those  allotting  put  upon  the  allottee  the  burden  of  deciding 
for  rescission  ?  In  allotting  they  elect  for  him,  putting  on  him  the 
capacity,  but  still  the  onus  of  repudiating  the  allotment. 

1  Twycross  v.  Grant,  2  C.P.D.,  pp.  491,  604,  543. 

82C.P.D.,  pp.  490,  523. 

3  Ibid.,  pp.  505,  545;  Peek  v.  perry,  37  Ch.D.,  p.  591. 

'Arniton  v.  Smith,  41  Ch.D.  348.  8  Pp.  127,  132-134. 


CHAPTEE  XVIH. 

CEIMINAL  LAW. 
IT  is  enacted  by  24  and  25  Viet.  c.  96,  section  84  as  follows  : — 

"  Whosoever  being  a  director,  manager,  or  public 
officer  of  any  body  corporate  or  public  company  shall 
make,  circulate,  or  publish  or  concur  in  making,  circula- 
ting, or  publishing  any  written  statement  or  account 
which  he  shall  know  to  be  false  in  any  material  parti- 
cular with  intent  to  deceive  or  defraud  any  member, 
shareholder,  or  creditor  of  such  body  corporate  or  public 
company  or  with  intent  to  induce  any  person  to  become 
a  shareholder  or  partner  therein  or  to  entrust  or  advance 
any  property  to  such  body  corporate  or  public  company 
or  to  enter  into  any  security  for  the  benefit  thereof  shall 
be  guilty  of  a  misdemeanour  and  being  convicted  there- 
of shall  be  liable  at  the  discretion  of  the  Court  to  any 
of  the  punishments  which  the  Court  may  award  as  here- 
inbefore last  mentioned." 

The  punishments  are  now  (1  Ed.  7  c.  10)  penal  servitude  for  not 
more  than  seven  years,  or  imprisonment  with  or  without  hard  labour 
for  not  more  than  two  years. 

This  liability  does  not  enable  him  to  avoid  discovery,  or  to  refuse  to 
answer  any  question  in  any  civil  Court ;  but  his  disclosure  before 
charge  may  in  certain  circumstances  bar  this  liability  (section  85, 
and  see  Bankruptcy  Act,  1890,  section  27).  No  preceding  conviction 
or  judgment  under  section  84  prevents,  lessens,  or  impeaches  any 
remedy  at  law  or  in  equity  of  the  person  aggrieved  ;  and  no  convic- 
tion thereunder  is  evidence  in  any  action  at  law  or  suit  in  equity 
against  the  convict  (section  86). 

The  fact  that  on  a  criminal  charge  under  this  section  a  director 
has  been  acquitted,  does  not  in  any  sense  exonerate  him  from  a  civil 
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action  of  deceit  under  the  common  law  ; l  as  we  have  seen  the  civil 
action  lies  though  there  was  no  evil  motive,  whereas  evil  motive  is 
necessary  to  support  a  criminal  charge.2  Apart  from  this,  however,  the 
Acquittal  in  the  prosecution  is  not  in  a  suit  between  the  same  parties 
*s  the  action,  and  so  the  acquittal  cannot  be  pleaded  as  res  judicata.3 

Apparently  to  come  within  the  criminal  section  the  defendant 
must  be  proved  definitely  to  have  published  or  authorized  the  publica- 
tion of  the  prospectus ;  publication  by  him  cannot  be  inferred.4 

Conspiracy  to  defraud  the  public  or  an  individual  is  indictable  at 
•common  law  regardless  of  any  statute  ;  and  though  at  first  the  inten- 
tion is  to  defraud  the  general  public,  the  intention  becomes  particular 
when  any  member  of  the  public  is  entrapped.5  But  the  crime  of 
conspiracy  is  complete  on  the  combination  to  do  the  act ;  it  is  not 
necessary  that  the  act  intended  should  be  actually  effected  or  at- 
tempted.6 The  inducement  to  a  purchaser  of  or  applicant  for  shares, 
of  an  official  quotation  on  the  Stock  Exchange,  is  so  notorious,  that 
the  Court  will  take  judicial  notice  thereof  ;  a  conspiracy  therefor  to 
deceive  the  Stock  Exchange  Committee  into  granting,  in  breach  of  its 
rules,  an  official  quotation  is  a  fraud  on  the  public,  and  an  indictable 
offence.7 

1  Peek  v.  Gurney,  13  Eq.,  pp.  121,  122,  L.R.  6  H.L.,  p.  434 ;  Reg.  v.  Gvrney, 
Finlason,  pp.  215,  254,  255  ;  Tlie  Queen  v.  Aspinall,  2  Q.B.D.,  p.  54. 

-  P.  53  and  cases  last  note. 

3Castrigue  v.  Imrie,  L.R.,  4  H.L.,  p.  434;  "  Phipson  on  Evidence,"  4th  Ed. 
382. 

4  Reg.  v.  Gurney,  Finlason,  p.  210  ;  contrast  in  a  civil  action  ante,  p.  25. 

8  Ibid.  pp.  213,  214  ;  Barnes  v.  Pennell,  2  H.L.C.  497,  pp.  525,  532  ;  The  Queen 
v.  Aspinall,  2  Q.B.D.,  pp.  62,  63  ;  The  Queen  v.  Silverlock,  1894,  2  Q.B.,  p.  771. 

8  Queen  v.  Aspinall,  2  Q.B.D.,  pp.  58,  59  ;  Rex  v.  De  Berenger,  3  M.  and  Sol. 
67. 

Queen  v.  Aspinall  supra. 


ADDENDA. 

P.  13,  n.  4.     Add  :— 

An  underwriting  letter  on  terms  of  prospectus  to  be  issued,  may  within  limits 
effectively  contract  to  allow  variation  in  the  prospectus,  from  the  draft  thereof 
submitted  to  the  underwriter.  Warner  International,  etc.  v.  Kilburn,  etc. , 
1913,  W.N.  76. 

P.  51,  n.  4.     Add  :— 

"  Redeemable  "  "  Irredeemable  ". 

"  Debentures  "  may  now  by  s.  103  be  made  irredeemable,  or  redeemable  only  at 
a  remote  period.  Act,  1(J08,  s.  103. 

"  Redeemable  "  within  a  certain  period,  as  applied  to  debentures,  means  prima 
facie  liable  to  be  redeemed  at  the  Co.'s  option  within  that  period.  Re  Chicago  and 
N.  W.,  etc.,  1898, 1  Ch.  263.  Northern  Assurance  \.  Farnliam  Limited,  1912, 
2  Ch.  p.  140.  But  where  the  relation  of  debtor  and  creditor  exists,  as  in  the  case 
of  debentures,  "  redeemable  '  cannot  mean  that  the  Co.  is  at  its  option  entitled 
to  remain  a  debtor  for  ever.  Re  Southern  Brazilian,  etc.,  1905,  2  Ch.  78.  Be 
Tewfasbury  Gas,  1911,  2  Ch.  279  ;  1912,  I  Ch.  1.  Edinburgh  Corporation  v. 
British  Linen  Bank,  1913,  A.C.  pp.  139,  140. 

That  relationship  is  not,  however,  the  necessary  consequence  of  raising  money, 
the  terms  may  be  the  creation  of  a  perpetual  annuity  subject  to  option  of  re- 
purchase by  the  Co. ;  of  such  a  nature  is  "  redeemable  "  debenture  stock  or 
stock.  Buckley,  245,  Edinburgh  Corporation  v.  British  Linen,  su^jra  :  the  Act, 
1908,  ss.  103,  285,  sanction  such  annuity  :  and  "  redeemable  "  applied  thereto 
would  mean  "repurchasable". 

P.  181.     Add  :— 

where  debentures  are  issued  the  contract  is  contained  therein,  the  prospectus  of 
issue  cannot  be  read  to  construe.  Re  Tewkesbury  Gas  Co.,  1911,  2  Ch.  279, 
1912,  1  Ch.  1. 
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ABRIDGED  PROSPECTUS, 

if  invitation  intended  thereby,  a  full  prospectus,  13,  100,  101. 

otherwise  may  be  mere  notice  of  full  prospectus  being  issued,  13,  100,  101. 

dangers  of,  13,  100,  101. 

ABSURDITY, 

prospectus  construed  according  to  manifest  import,  50. 

ACCURACY.     See  ACTION  UNDER  S.  84. 

reasonable,  required  for  statements  in  prospectuses,  falling  within  s.  84,  123. 
otherwise  authors,  theugh  honest,  —personally  liable,  123. 
formerly  honest,  not  personally  liable,  118,  119. 

ACTION  FOR  RESCISSION.     See  RESCISSION. 
ACTION  OF  DECEIT  AT  COMMON  LAW.     See  DECEIT. 

ACTION  UNDER  S.  81 

lies  for  omissions  of  what  that  section  requires  to  be  stated,  101,  102,  140. 

on  what  kinds  of  prospectus.  70.  71. 

none  for  rescission  against  Co.,  101,  140. 

only  in  damages  against  those  responsible,  101,  140. 

defendant's  death,  probably,  does  not  determine,  140. 

damages  recoverable,  93,  140. 

ACTION  UNDER  S.  84.     See  also  CONTRIBUTION. 

whether  the  section  applies  to  a  purchaser's  prospectus  reselling  to  the  public, 

19.5,  126,  127. 

difference  between,  and  action  of  deceit,  123,  124. 
accuracy,  want  of,  founds,  without  reasonable  ground  for  belief  in  statement, 

123. 

quite  independent,  of  action  for  rescission  or  deceit,  124. 
but  may  be  combined  with  those  actions,  104,  121. 
liability  under  several,  not  joint,  120,  124. 
persons  liable :  directors,  124,  126. 

persons  who  have  authorized  naming  as,  124. 

whether  presently  or  after  an  interval,  124. 

promoter,  124,  126. 

every  person  who  has  authorized  the  issue — in  fact,  125,  126, 

127. 
reliance  on  prospectus :  necessary  to,  127. 

and  also  damage,  127. 
untrue  statement :  means  untrue  in  fact,  127. 

and  untrue  in  sense  in  which  statement  naturally  read,  93, 

127. 
exceptions : 

(a)  reasonable  ground  for  belief  in,  when  statement  not  based  on 

expert's  authority,  128. 
expert,  what  is,  128. 
reasonable  ground,  what  is,  128,  129. 

(b)  statement  purporting   to   be   from   expert   authority,   fairly 

represents  expert's  report,  129. 
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ACTION  UNDER  S.  84.     See  also  CONTRIBUTION— cvit. 
if  authors  believed  in  expert's  competence,  129. 
onus  on  defendant  to  prove  existence  of  expert's  report,  131. 

(c)  official  documents,  extracts  from  fairly  represented,  132. 

(d)  withdrawal  of  consent,  etc.,  to  prospectus,  132-134. 
indemnity  in  certain  cases,  against  co-directors,  etc.,  135, 136. 

death  of  director,  whether  action  lies  against  representatives,  138. 
correction  of  untrue  statement  in  :  steps  to  be  taken,  132-134.    See  Correction. 

"  ADVANCE  COPY,"  13,  37,  88,  Addenda. 

ADVERTISEMENT— OUTSIDE, 

when  a  prospectus  per  se,  12-13,  57. 
part  of  a  prospectus,  12,  13,  57. 

AGENTS, 

directors  general  agents  of,  to  bind  Co.  by  prospectus,  22. 

when  acting  as  a  board,  23. 
special  agents  of  Co.  to  issue  prospectus,  22,  23. 
originally  not  agents,  but  act  ratified  or  adopted  by  Co.,  21,  22,  23. 
advertising  agent,  misrepresentation  by,  24. 

liability  of  directors,  etc.,  for  agent's  misrepresentations  when,  26,  27. 

when  not,  26. 

ALLOTMENT.       See    also   APPLICATION,   CORRECTION,    MINIMUM    SUB- 
SCRIPTION. 

representations  in  prospectus  deemed  to  continue  till,  3,  57,  59,  128. 

but  no  later,  62. 
director  issuing,  but  not  joining  in  allotment — responsible,  24. 

allotting  on,  but  not  issuing — when  responsible,  25,  26,  42,  126. 
difference  between  contract  founded  on  application  and  allotment  and  contract 

for  sale  of  existing  shares,  34  n. 
restrictions  as  allotting.     See  Minimum  Subscription. 

ALLOTTED, 

meaning  of,  57  n. 

"  ALTERATION,  SUBJECT  TO,"  13,  37. 

AMBIGUITY, 

rest  of  prospectus  may  correct,  50. 
or  matter  outside  known  to  applicant,  57,  58. 
when  action  for  deceit  lies  for,  53,  54,  55. 
rescission  lies  for,  55. 

APPLICATION, 

need  not  expressly  be  on  basis  of  prospectus,  18,  37. 

sufficient  if  Co.  knows  that  application  is  based  on  -  .HIM-  prospectus,  21,  22,  37. 
when  Co.  deemed  to  know  that  application  based  on  some  prospectus,  37. 
application  not  followed  by  allotment — no  contract,  17. 
differing  in  conditions  from  allotment,  115. 
amount  payable  on,  not  less  than  5  per  cent,  ",  7. 

APPLICATION  FORM, 

part  of  the  prospectus  itself,  13,  31  n.,  57. 
fraud  rips  up,  13,  31  n.,  57. 

cannot  exclude  outside  advertisement  from  being  part  of  formal  prospectus, 
18,  57. 

ARTICLES, 

misrepresentation  in  prospectus  not  corrected  by  articles,  40,  41. 

as  to  qualification  and  remuneration  of  directors  to  be  stated  when,  70,  73. 

they  or  the  memorandum  must  state  the  "  minimum  subscription, '  75. 

ASSIGNEE, 

from  allottee  or  shareholder  may  not  in  general  rely  on  prospectus,  29-33,  144. 
unless  that  was  real  object  of,  regardless  of  verbiage,  29-33. 
rights  of,  when  entitled  to  rely  on  prospectus,  88-35,  144,  145. 
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AVOIDING  INQUIRY 

purposely  may  found  charge  of  fraud,  25,  26,  119  n. 
duty  to  make  inquiry  as  to  contracts,  89. 

BANKRUPTCY, 

effect  of,  145. 

BROKERAGE 

on  applications  may  be  paid,  86. 

CALLS, 

defence  to  action  for,  on  ground  of  misrepresentation,  113,  117. 
counterclaims  for  rescission  required  when,  113,  117. 

CAPITAL.     See  also  «  SUBSCRIBED  ". 

misrepresentations  as  to,  46,  50,  51  n. 

CIRCULAR,     See  CORRECTION. 

when  a  prospectus,  15,  30,  31,  56  n.,  58. 
received  after  application,  56. 
when  may  correct  misrepresentation,  -r7,  58. 
whether  presumption  that  recipient  reads,  61,  62. 

COLONIAL  COMPANIES, 

prospectuses  of — statutory  obligations,  19. 

COMMENCE  BUSINESS, 

at  what  time  Co.  entitled  to  commence,  66. 

importance  of  ascertaining  date  of  from  point  of  view  of  date  of  prospectus,  65. 
s.  72,  and  various  provisions  of  s.  81,  do  not  apply  toiprospectuses  issued  a  year 
after  that  date,  65,  103. 

COMMISSION.     See  "  PROMOTION  MONEY  ". 

for  past  subscriptions,  to  be  stated  when,  85,  86. 
future  subscriptions,  to  be  stated  when,  85,  86. 

COMPANY, 

meaning  of,  within  definition  clause,  s.  285,  19,  20. 

COMPENSATION.     See  DAMAGE. 

CONSENT 

of  director  to  act,  presumption  as  to,  64. 
preliminary  consent  not  sufficient,  64. 

consent  to  be  filed,  before  issue  of  what  prospectuses,  63,  64. 
list  of  consenting  directors  to  be  delivered  to  registrar,  65. 
of  director,  etc. :  to  the  prospectus,  24-28,  67,  126,  132,  133,  134,  150. 
when  presumed,  24-28,  67,  126,  132-134,  150. 

CONSIDERATION.     See  also  "  PRICE  ". 

for  fully  or  partly  paid  shares,  etc.,  otherwise  than  in  cash  to  be  stated  when, 

70,  80,  81. 

what  statement  of,  sufficient,  81. 
to  vendors,  etc.,  to  be  stated,  70,  81. 
misrepresentation  :  as  to,  40,  41,  82,  83,  84. 

as  to  the  person  to  receive  same,  45,  83,  84. 

CONSTRUCTION  OF  PROSPECTUS.     See  «  READING  ". 

•CONTRACT.  See  "  MATERIAL  CONTRACT  ". 
statement  that  Co.  has — meaning  of,  51  n. 
disclosure  of,  at  common  law,  none  required  to  applicant  of  vendor's  contract 

to  buy,  45,  46,  82  n. 
disclosure  of,  now  see  under  s.  81,  82-85,  90,  91. 
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CONTRIBUTION, 

none  at  common  law  in  action  of  deceit,  120,  137. 
lies  for  claimant  liable  under  s.  84,  187. 

death  of  contributor  does  not  abate  action,  138. 

amount  of  contribution,  138. 

CORRECTION 

of  inaccuracy  by  context,  50. 

contemporary  documents,  57,  58. 
required  of  facts  truly  stated  at  issue,  but  falsified  before  allotment,  59,  134. 

provided  they  be  material,  59. 

otherwise  applicant  can  rescind.  59,  60. 

qu. :  whether  he  has  action  of  deceit,  80. 

but  action  for  deceit  lies  if  statement  originally  untrue,  61. 
where  prospectus  statutory,  no  allotment  at  all  should  be  made,  61  n. ,  131-134. 
correction  must  be  open  and  above  board,  61. 
how  correction  should  be  made,  61,  62. 
whether  correction  coupled  with  allotment  can  reduce  the  damage,  61,  148. 

COSTS, 

negligence  ground  for  depriving  directors  though  honest  in  action  for  fraud, 

119  n. 
applicants  allowed  on  rescission,  105. 

in  action  for  deceit,  121. 
what  allowed  between  contributories,  138. 

COUNSEL.     See  SOLICITOR. 

reference  to  means  to  one  entitled  to  practice,  51. 

mistaken  advice,  directors  acting  under  not  protected  when,  90. 

CRIMINAL  LAW, 

fraudulent  misrepresentations  a  crime,  149,  150. 

not  filing  consents  of  directors  to  act,  when,  65. 

copy  prospectus,  when,  69. 

DAMAGE 

necessary  in  action  of  deceit,  or  under  s.  81,  or  under  s.  84,  93,  118,  127,  146. 

inquiry  as  to  when  directed,  146. 

measure  of — taken  by  value  of  shares  at  date  of  allotment,  146,  147,  148. 

market  price  at  allotment  little  value  as  evidence,  147. 

shareholder  not  bound  to  sell  to  reduce,  148. 

DATE, 

suppression  of  date,  misrepresentation  by,  52,  69,  130. 
of  what  prospectuses  to  be  stated  on  face  of,  68. 
importance  of  the  date,  68,  69. 

DEATH, 

action  at  common  law  for  deceit  abates  by  death  of  defendant,  120,  142. 
for  rescission  does  not,  143,  144. 
under  s.  84,  does  not,  probably,  143,  144. 
for  contribution  under  s.  '84  does  not,  138,  144. 

DEBENTURE 

includes  debenture  stock  in  statutory  prospectus,  15. 
debenture  bond — need  not  import  security,  55. 

DECEIT,  ACTION  OF,  AT  COMMON  LAW, 

difference  between  and  action  for  rescission,  and  under  s.  84,  105,  128. 
fraud  essential  to,  118. 

motive  need  not  be  evil,  pious  fraud,  a  fraud,  58,  118. 

honesty  established,  stupidity,  negligence,  etc.,  immaterial,  53, 118, 11'.'. 

oath  of  belief  in  the  misrepresentation,  not  conclusive,  119. 

conduct,  outside  the  prospectus  may  be  evidence  of,  119  n. 

forgetfulnesB,  no  fraud,  119. 
essence  of  fraud  (a)  knowledge  of  untruth,  119. 
(b)  no  belief  in  truth,  119. 
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DECEIT,  ACTION  OF,  AT  COMMON  LAW— cont. 

deliberate  obstruction  from  inquiry,  evidence  of,  26,  119  n. 

innocent  agent,  employed  in  hopes  he  will  misrepresent,  26. 

omission,  not  a  misrepresentation,  when,  44,  45,  46. 

directors,  accepting  on  prospectus,  not  issued  by  them,  25,  26,  42. 

not  communicating  subsequent  alteration  making  prospectus  untrue,  60. 

death  of  misrepresentor,  action  dies  with,  120. 

each  case  separate,  and  liability  several,  120. 

plaintiff  may  select  any  to  make  defendants,  120  n. 

action  not  affected,  by  loss   of  plaintiff's  right   to   rescind    delay  or 

otherwise,  120,  121. 

can  be  combined  with  actions  for  rescission,  etc.,  104,  121. 
many  plaintiffs  can  combine  in,  108,  121. 
no  contract  precluding  this  action  valid,  57,  121,  122. 
contribution  on  :  none  at  common  law,  120,  137. 
on  reports,  circulars,  telegrams,  etc.,  published  by  Co.,  ostensibly  not 

as  a  prospectus,  12  n.,  30-35. 

DEFERRED  SHARES.     See  FOUNDER'S  SHARES. 

DIRECTORS.      Sse    also     PROPOSED    DIRECTOR,    ACTION    OF    DECEIT, 

ACTION  UNDER  S.  84,  CORRECTION,  and  other  headings, 
general  agents  of  Co.,  to  issue  prospectus,  22. 
when  acting  as  a  board,  23,  31,  32. 
delegating  to  a  special  agent  to  issue,  23,  26. 
prospectus  issued  by  others  :  allotting  on,  Co.  bound  when,  21,  22,  36,  37. 

when  themselves  liable  for  fraud  in,  at  common 

law,  25,  26,  41,  42. 
when  liable  under  s.  84,  126,'132-134. 

s.  81,  101. 
liable  for  publishing  :  prospectus  drawn  by  another,  24. 

though  any  director  does  not  join  in  allotting  on,  24. 
agent's  misrepresentations,  when  liable  for,  26,  27,  126,  132-134. 
consent  to  act.     See  Consent,  64. 

consent  to  prospectus.     See  Responsibility,  24-28,  67,  126,  132-134. 
names,  etc.,  when  to  be  set  out  in  prospectus,  70,  71,  74. 

misrepresentation  as  to,  74,  107. 
qualification  of,  fixed  by  articles,  when  to  be  stated,  70,  71,  73. 

misrepresentation  as  to,  73. 
remuneration  of,  when  to  be  stated,  70,  71,  73. 

misrepresentation  as  to,  95,  96. 
interest  in  the  Co.,  and  the  flotation  to  be  stated,  95,  96. 

DOUBLE  PROSPECTUS.     See  VARYING. 

DOUBLE  SENSE.     See  READING  PROSPECTUS,  AMBIGUITY,  50,  51. 

EVIDENCE, 

reports  of  experts,  when,  without  calling  expert,  131. 

prospectus  cannot  be  read  to  construe  debentures  issued,  Addenda. 

EXHAUSTION  OF  PROSPECTUS, 

if  real  object,  regardless  of  verbiage,  to  induce  application  only  to  issuer  of, 

then  exhausted  on  allotment,  30. 

if  real  object  to  in  luce  purchase  on  market  then  purchaser  can  rely  on,  12, 
31,  32,  33. 

how  that  object  evidenced,  32,  33. 
by  time,  33,  68. 
EXPERT, 

who  is  within  the  meaning  of  the  Act,  128. 

FILING, 

when  required  of  director's  consent  to  act,  4,  5,  64. 
of  copy  prospectus,  4,  5,  16,  67. 
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FOREIGN  AND  COLONIAL  COMPANIES, 

prospectuses  of — statutory  obligations,  19. 

FORFEITURE  OF  SHARES, 

coarse  to  be  taken  by  applicant  or  purchaser  on  threat  of,  116,  117. 

FORGETFULNE8S, 

entire — relieves  at  common  law  against  charge  of  fraud,  89  n.,  119. 
qu.  :  whether  it  relieved  under  s.  88  Act  of  1867,  89. 

or  under  s.  81  Act  of  1908,  89. 
avoiding  inquiry  not  forgetfulness,  89. 
when  waiver  clause  would  be  efficient,  98. 

FOUNDER'S  SHARES, 

number  of  and  interest  of  holders  to  be  stated  when,  70,  72,  78. 

FRAUDULENT  MISREPRESENTATION.     See  ACTION  OF  DECEIT, 
honest  belief  in  however  preposterous  not,  118,  119. 
pious  fraud,  none  the  less  fraud,  3,  53  n. 
action  for  damages  lies  for,  118. 
what  is,  knowledge  of  untruth,  or  no  belief  in  truth,  118,  119. 

when  two  meanings,  and  natural  reading,  false  to  author's  knowledge, 

53,  54. 

ambiguity,  53,  54. 

nn  condition  of  service,  allows  servant  to  assist  in,  27. 
immaterial  that  plaintiff  never  heard  name  of  the  misrepresentor,  27. 
In   reports,  circulars,  and   telegrams   published   by   Co. — not   ostensibly   as 

prospectus,  12  n.,  30-35. 

directors  allotting  on,  not  issued  by  them,  not  necessarily  fraudulent  them- 
selves, 25,  26,  42,  60,  126. 

FULLY  OR  PARTLY  PAID  SHARES,  ETC.,  OTHERWISE  THAN  IN  CASH, 
issue  of  within  proceeding  two  years  to  be  stated,  70,  80,  81. 
with  consideration  for  such  issue,  70,  80,  81. 

GOODWILL 

when  price  payable  for  to  be  stated,  82,  85. 

INDEMNITY 

in  certain  cases  under  s.  84  against  co-directors,  etc.,  135,  ]  86. 
of  director  against  Co.,  whether,  139. 

INFORMATION  ONLY.     See  VERBIAGE,  19,  30. 

INNOCENT  MISREPRESENTATION, 
rescission  lies  for,  105. 
BO  also  defence  to  action  for  calls,  113,  117. 
not  action  of  deceit  at  common  law.  118,  119. 
but  if  prospectus  "statutory" — action  lies  under  s.  84 — unless  reasonable 

ground  for  belief  in  truth  of  shares,  11,  127. 
does  not  found  action  after  completion  of  sale  of  share  on  market,  83,  34. 

INSPECTION.     See  NOTICE. 

offer  of,  does  not  cure  a  misrepresentation,  40,  97. 
of  material  contracts,  87. 
place  for  must  be  reasonable,  87. 
cannot  be  waived  as  to  requirements  of  s.  81,  96. 

INTENTION.     See  also  HOPE,  EXPECTATION,  OPINION. 

anticipatory  nature  of  prospectuses  issued  before  incorporation,  41. 
may  be  bona  fide  changed  without  liability,  41,  42,  110. 
but  if  not  really  held  at  time  of  statement  then  statement  a  fraud,  42,  110. 
but  statement  of  intention,  with  suppression  of  facts,  which  if  stated  would 
show  intention  could  not  be  real — a  fraud,  46,  47. 


INDEX.  159 

INTEREST 

on  rescission  where  misrepresentation  innocent,  105  n. 

fraudulent,  105  n. 
in  action  for  deceit,  121,  147  n. 
on  contribution,  138. 

INVITATION,  TO  SUBSCRIBE  OR  PURCHASE,  16.  17. 
need  not  be  expressed,  but  can  be  inferred,  11, 18. 
varying  as  to  the  basis  of,  11,  12. 
varying  as  to  copies  of  same,  11,  12. 
difference  between,  to  subscribe,  and'to  purchase,  17,  125. 

IRREDEEMABLE,  meaning  of.     See  ADDENDA. 

ISSUED  BEFORE  INCORPORATION.     CHAPTER  V. 
a  common  practice,  36. 

Co.  allotting  on  ;  bound  by — in  rescission,  21,  22,  23,  36,  41. 
Co.  also  issuing  its  own  prospectus,  37. 
anticipatory  nature  of  such  prospectus,  41. 
directors  allotting  on  when  liable  personally,  41,  42. 
s.  81  applies  to,  38,  70. 
s.  84  applies  to,  125. 
s.  80  applies  to,  67. 
s.  72  does  not  to,  64. 
misrepresentations  :  in,  39-41. 
relief  for  :  rescission  against  Co.,  21,  36. 

relief  against  promoter  and  directors  when,  41,  42. 

JOURNALS.     See  NEWSPAPER. 
JUDGE.     See  JURY. 

JURY, 

construction  of  prospectus  for  judge,  58. 

but  where  judge  holds  statement  open  to  two  readings  then  for  jury  to  say  in 
what  sense  author  intended  applicant  to  read,  58. 

LIMITATIONS,     STATUTE  OF, 

on  action  under  s.  84,  123,  224. 

of  deceit,  120. 
on  action,  for  allotment  when  minimum  subscription  not  reached,  78. 

LITERAL  TRUTH.     See  READING  PROSPECTUS. 

may  be  a  misrepresentation  as  suggestio  falsi,  46,  47,  49. 
numerous  instances  of,  51-56. 

MANAGEMENT  SHARES.     See  FOUNDER'S  SHARES. 
MARGINAL  NOTES,  52,  56  n. 

MATERIAL  CONTRACT, 

what  is.  90,  91.     See  also  45,  46. 

not  confined  to  contract  which  if  known  would  have  deterred  applicant,  92,  93. 

not  confined  to  executed  as  distinct  from  executory  contracts,  92. 

means  contract,  not  a  general  hope  or  expectation,  92. 

might  be  verbal,  90. 

if  not  correctly  reduced  to  writing,  must  be  given  correctly,  90. 

duty  to  make  inquiry  as  to,  89. 

whether  wholly  cancelled  contract  material,  92. 

repealed  s.  38  of  Act,  1867,  compared  with  s.  81  of  Act,  1908,  88-94. 

MEMORANDUM  OF  ASSOCIATION, 

special  position  as  to  shares  agreed  to  be  taken  by  signature  thereof,  37,  38. 
varying  as  to  objects  of  Co.  from  prospectus,  38-41. 
the  charter  of  the  Co.,  38. 
shareholder  has  not  notice  of,  40. 

but  duty  of  shareholder  speedily  to  acquaint  himself  with  but  not  with  articles. 
40,  41. 
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misrepresentation  :  as  to  objects  of  Co.  in  prospectus,  39-41. 
in  what  prospectus  to  be  set  out,  70,  71,  1'2. 

MINIMUM  SUBSCRIPTION  ON  WHICH  ALLOTMENT  MAY  BE  MADE, 
to  be  set  forth  when,  70,  74,  75. 

applies  only  to  shares  or  stock  not  debentures  or  debenture  stock,  75,  77. 
what  sufficient  statement  as  to,  75,  76  77. 
no  minimum  required  for  allotment  at  common  law,  75. 

but  if  stated  would  at  common  law  amount  to  condition  precedent 

to  allotment,  76,  79. 
minimum  must  be  subscribed,  7<>. 

and  application  money  actually  received  by  Co.,  76. 

cheque  for  cleared,  76. 
minimum  how  to  be  counted, 

director's  qualification  shares  to  be  excluded,  77. 
also  shares  not  issued  on  terms  of  the  prospectus,  77. 
failure  to  reach — repayment  to  be  made,  77,  78,  79. 

rescission  on  ground  of,  79,  80. 
liability  of  directors  to  repay,  77,  78,  79,  80. 

MISREPRESENTATIONS.  See  also  FRAUDULENT  MISREPRESENTATIONS, 
INNOCENT  MISREPRESENTATIONS,  OMISSIONS,  and  under  the  various 
headings. 

objects  of  Co.  as  stated  in  prospectus  varying  from  memorandum,  38-41. 

instances  of  above,  39,  40. 

not  corrected  by  articles  of  association,  40,  41. 

omissions  not  qualifying  what  is  stated  are  not,  43,  44,  45. 

omissions  of  what  if  stated  would  qualify  what  is  stated  are,  46. 

MISTAKE  OF  LAW, 

no  protection  for,  89  PO. 

though  on  advice  of  counsel  or  solicitor,  90. 

NAME, 

misrepresentation  by  name  of  Co.,  52. 

of  names  of  directors  and  others,  74,  83,  107. 

names  and  addresses  of  directors  to  be  given  when,  70,  71. 

auditors,  70,  71,  94. 

signatories  to  memorandum,  70.  71. 

vendors,  70,  81,  83-85. 

NATURAL  SENSE.     See  READING  PROSPECTUS. 

NEWSPAPER, 

advertisement  of  prospectus  need  not  state  memorandum,  72,  100. 

abridged  prospectus  published  in,  13,  100,  101. 

reports  and  telegrams  of  Co.  published  in  when  a  prospectus,  and  suable  on 

by  third  parties,  12  n.,  30,  31.  83. 
date  of  suppressed,  misrepresentation  by,  52. 
statements  in,  quoted  by  prospectus,  56  n. 

NOTICE, 

duty  of  shareholder  speedily  to  know  the  memorandum,  40,  72. 

but  not  the  articles,  40,  41. 

misrepresentation,  not  cured  by  offer  of  inspection,  40,  67. 
unlexs  contract  document  or  matter  specifically  referred  to  applicant  cannot 

be  affected  with  notice,  in  prospectuses  within  s.  81,  96,  97. 
object  of  s.  81  to  exclude  constructive  notice,  94,  98. 

OBJECTS  OF  CO.     See  MEMORANDUM. 

OFFICERS  OF  CO., 

servants  of  Co.,  not  of  directors,  26  n. 

cannot  assist  in  a  fraud,  27. 

unless  directors,  not  general  agents  to  issue  prospectus,  27. 
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OFFICIAL  QUOTATION, 

what  requisite  to  obtain,  60,  69,  73,  80. 
misrepresentation  as  to,  150. 

OMISSION, 

three  kinds  of  (a)  omission  of  what  s.  81  requires  to  be  stated,  2,  43. 

(b)  omission  of  what  if  stated    would   not  qualify   what    is 

stated,  3,  43,  44. 

(c)  omission  of  what  if  stated  would  qualify  what  is  stated,  3, 

43,  44. 

omissions  (a)  and  (b)  not  misrepresentation,  43,  44,  45,  46. 
consequently  at  law  they  found  no  relief  at  all,  44. 

though  omission  (a)  founds  action  under  s.  81  against  the  author,  101,  102. 
instances  of  non-qualifying  omissions,  47. 
omission  (c)  is  a  misrepresentation,  44,  46,  47,  83,  84,  95,  96. 
unless  every  reasonable  man  would  assume  what  is  omitted,  47. 
instances  of  qualifying  omissions,  44,  46,  47,  50,  51,  83,  84,  95,  96. 

OPEN  MARKET, 

purchaser  on  :  can  rely  on  prospectus  if  intended  to  induce  purchase  on,  12  n., 

30,  31. 

regardless  of  humbugging  words  of  concealment,  30,  31. 
within  what  time  after  prospectus  he  must  purchase,  33. 
what  evidence  of  intention  to  induce  purchase  on,  32. 
purchaser  on  :  relief  against  third  parties,  33,  34. 
relief  against  his  vendor  rescission  before  completion,  33. 
no  relief  after,  except  for  fraud,  34. 

or  common  mistake,  34. 
relief  against  Co.  itself,  33,  34,  35. 

OPTION, 

meaning  of  in  prospectus,  51  n. 

ORAL.     See  VERBAL. 

PARTICULARS, 

of  director's  belief  in  truth  of  statement,  etc.,  128,  131. 

PATENT, 

provisional  specification  not,  51  n. 

PRELIMINARY.     See  VERBIAGE. 

label  of  does  not  prevent  invitation  being  prospectus,  13,  37. 
character  of  prospectus  issued  before  incorporation,  41,  56. 

PRELIMINARY  EXPENSES, 

amount  or  estimated  amount  to  be  stated,  when,  86. 
misrepresentation  as 'to,  86. 

PREVIOUS  ISSUES, 

of  shares  or  stocks  to  be  stated  when,  70,  74. 

of  fully  cr  partly  paid  (otherwise  than  in  cash)  shares,  etc.,  to  be  stated  when, 
70,  80,  81. 

PRIVATE  AND  CONFIDENTIAL.     See  VERBIAGE,  18,  37. 
PRIVATE  CIRCULATION  ONLY,  19. 

PRIVATE  CO. 

vhat  is  within  the  Act,  65,  66. 

PRIVATE  INFORMATION  ONLY,  11,  18.     See  VERBIAGE,  18. 

PROMOTER.     See  also  ISSUED  BEFORE   INCORPORATION,    AGENTS,   RE- 
SPONSIBILITY, etc. 
definition  of,  generally,  94. 
for  purposes  of  s.  84,  124. 
when  agent  for  Co.  to  issue  prospectus,  22,  23. 

11 
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PROMOTER     See  also  ISSUED  BEFORE  INCORPORATION,  AGENTS,  RE- 
SPONSIBILITY, etc.—  con*. 

amount  paid  to,  or  payable  to,  to  be  stated,  45,  45  n.,  46,  87,  91. 
contracts  with  to  be  stated.     See  "  Material  Contracts  ". 
account  to  Co.  for  profits  made  while  promoter,  82  n.,  94. 
prospectus — liability  for  :  when  :  thrust  by  him  on  directors,  24. 

or  when  he  has  taken  part  in,  28,  101,  124, 

126. 

or  issued  by  him  prior  to  incorporation,  27,  41,  101,  124,  126. 
profits  of  :  apart  from  misrepresentation,  did  not  require  disclosure  at  common 
law  to  applicant,  45,  82  n.,  83,  84,  87. 

but  s.  38  Act,  1867,  required  disclosure  of,  45  n.,  87,  88,  90,  91. 
so  also  8.  81  of  Act,  1908,  requires  disclosure,  90,  91. 
non-disclosure  of  profits  :  no  ground  in  absence  of  misrepresentation  for 

rescission  by  applicant,  45,  82  n.,  88. 
misrepresentation  as  to  profits  of,  45,  83,  84,  95,  96. 

PROMOTION  MONEY, 

statement  required  as  to,  87,  90,  91,  95. 
misrepresentation  as  to,  45,  83,  84,  95,  96. 

PROPOSED  DIRECTOR, 

person  agreeing  to  join  Board  after  interval,  e.g.,  allotment  responsible  for 

prospectus  under  s.  84,  126. 
whether  responsible  for  omission  under  s.  81,  102. 
names  of  to  be  stated,  74. 
consent  of  to  act  to  be  filed  before  issue,  63. 
copy  of  prospectus  to  be  signed  by,  67. 

PROSPECTUS.    See    PURCHASER'S  PROSPECTUS,   ISSUED  BEFORE     IN- 
CORPORATION,    READING,    EXHAUSTION,     APPLICATION,     ALLOT- 
MENT, ETC. 
are  of  two  distinct  genera, 

(a)  non-statutory,  i.e.  not  within  definition,  s.  285,  10. 
(6)  statutory,  i.e.  within  that  definition,  10. 
remedies  on  "  non- statutory  "  prospectus  for  misrepresentation, 
(a)  rescission  against  Co.     See  Rescission,  10. 
(6)  defence  against  action  for  calls.     See  Calls,  10. 

(c)  action  at  common  law  against  the  authors,  10.     See  Action  of  Deceit, 
remedies  on  "statutory"  prospectus  for  misrepresentation:  (a)  (b)  and  (c)  as 

above  on  non-statutory  prospectus,  11. 

(d)  action  against  authors  for  omission  of  what  B.  81  requires  to  be  stated, 

11.     See  Action  Under  S.  81. 

(e)  action  against  authors  for  misrepresentation  though  honest,  unless 
they  prove  reasonable  ground  for  belief  in,  11.     See  Action  Under 
8.84. 

innocent  misrepresentation  supports  actions  (a)  (b)  and  (<•),  10,  11,  105,  127. 

but  not  action  (c)  for  which  fraud  required,  10,  118. 
different  kinds  of  prospectuses, 

!a)  those  issued  by  or  on  behalf  of  a  Co.  already  formed.  16,  17. 
b)  those  issued  by  a  promoter  before  incorporation  of  Co.,  16,  17.     See 

Issued  Before  Incorporation). 

(c)  those  issued  by  purchaser  from  Co.   reselling,   16,    17.     See  Pur- 
chaser's Prospectus. 

summary  of  what  sections  of  Act,  1908,  apply  to  respective  "statutory"  pro- 
spectuses (a)  (b)  (c),  16,  17,  64,  67,  70,  71,  125,  126. 
definition  of  "  non-statutory  "  prospectuses,  11. 
of  statutory  prospectus,  s.  285,  15-20. 

(a)  invitation  to  subscribe  for  or  purchase  shares,  stock,  debentures,  or 
debenture  stock,  17,  18.    See  Application,  Invitation. 

(b)  to  the  public :  what  is,  18,  19. 

(c)  of  "  a  company  "  :  what  is,  19,  20. 
responsibility  for.     See  Responsibility, 
when  prospectus  exhausted.    See  Reliance. 
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"  PUBLIC,"  meaning  of,  18,  19. 

PURCHASER.      See     ASSIGNEE,     PURCHASER'S      PROSPECTUS,      OPEN 

MARKET. 

difference  between  purchase  of  issued  share  and  subscription  for  share,  17, 
34  n.,  105. 

PURCHASER'S  PROSPECTUS, 
what  is,  2,  16,  17. 
requirements  of  s.  81  apply  to  in  general,  16,  70,  71. 

exception,  70,  71. 
does  not  require  dating  or  filing  under  s.  80,  16,  67. 

or  that  directors  have  filed  consent  to  act,  16,  63. 
whether  s.  84  applies  to,  125,  126,  127. 

QUALIFICATION  OF  DIRECTORS, 
when  to  be  stated,  70,  73,  74. 
if  joint  holding  sufficient  fact  should  be  stated,  73. 
should  not  be  counted  towards  the  minimum  subscription,  77. 

RATIFICATION 

of  prospectus  issued  by  others  :  liability  of  the  Co.,  21,  22,  36,  37. 
'  of  the  directors,  24,  25,  26,  42,  60,  126. 

READING  PROSPECTUS, 

prospectus  read  as  a  whole,  whole  may  correct  part,  49,  50. 

so  the  same  may  exceed  the  parts  separately  valued,  49. 

general  sense  of  honesty  makes  for  any  misrepresentation  being 

held  unintentional,  49,  50. 
general  sense  of  fraud  makes  for  converse,  49. 
contract  may  explain  ambiguity,  50. 
read  according  to  its  manifest  import — no  legal  presumption  of 

absurdity,  50. 

read  according  to  natural  meaning  reader  would  take,  51. 
numerous  instances  of  rule,  51,  52. 
no  paltering  in  a  double  sense,  51. 
instances  of  statements  literally  true  held  misrepresentation 

— as  suggestio  /a/si,  51,  52. 
when  action  of  deceit  lies   when  authors   honestly   intend 

reading  in  their  sense,  53,  54. 
legal  and  popular  meaning  of  word  differing,  54. 
when  applicant  has  to  prove  in  what  sense  he  read,  55. 
when  statement  can  be  read  in  many  senses,  55,  50. 
anticipatory  character  of  prospectus  issued  before  incorporation,  56. 
applicant  can  only  read  that  on  which  he  relied,  56. 
effect  of  receipt  of  subsequent  circular,  56. 
statements  supposed  to  continue  true  till  allotment,  57,  59. 
contemporaneous  authoritative  statement  may  correct  misrepresentation,  57, 

58. 
construction  of  for  judge  not  jury,  58. 

REASONABLE  GROUND  FOR  BELIEF. 

required  of  authors  of  statutory  prospectus,  11,  123. 
does  not  mean  "  sufficient,"  128. 
particulars  of  can  be  required,  128. 
what  is  not,  128,  129. 

REDEEMABLE, 

meaning  of,  Addenda, 

REGISTRAR, 

arbitrarily  altering  memorandum  and  filing  same,  39  n. 
registering  prospectus  not  dated  and  signed,  69. 
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RELIANCE  ON  PROSPECTUS.     See  also  RESCISSION. 

if  real  object,  to  induce  applications  only  to  Co. ;   third   parties,  and  pur- 
chasers on  market  cannot  rely,  29,  80. 

but  real  object  regarded,  regardless  of  verbiage  attempting  to  conceal  the  ob- 
ject, 19,  30,  81,  32. 
if  object  to  induce  purchase  on  open  market :  purchaser  can  rely  on,  12  n.,  31. 

how  that  object  may  be  proved,  82,  33. 

plaintiff  must  in  all  actions  have  relied  on,  37,  55,  93,  118,  127. 
what  sufficient  reliance,  107,  108,  109. 

where  statement  ambiguous  must  prove  sense  in  which  he  read  it,  55. 
enough  if  had  applicant  known  the  truth  he  might  not  have  applied,  93,  108. 

REMUNERATION  OF  DIRECTORS, 

articles  as  to  to  be  stated  when,  70,  73. 
interests  in  promotion  to  be  disclosed,  95,  96. 

REPORTS, 

published   by  a  Co.  when  relief  on,  to  outsiders,  e.g.   purchasers  on  open 

market,  30,  81. 
against  Co.,  35. 

those  responsible,  31-85. 

conflicting  reports,  how  to  be  dealt  with  in  prospectus,  47,  48,  129. 
misrepresentation  as  to:  who  prepared  for,  etc.,  118,  119,  130. 
statements  from  without  reference  to,  director's  statements,  129. 
reference  to,  implies  belief  in  the  report,  47,  180. 
extracts  from,  must  correctly  represent,  130. 
existence  of:  onus  on  directors  or  promoters,  to  prove,  181. 
when  evidence,  without  calling  the  expert,  131. 

RESCISSION, 

lies  for  innocent  as  well  as  fraudulent  misrepresentation,  105. 

not  for  innocent,  after  completion  by  transfer,  of  existing  shares  sold,  33, 

34,  105. 

may  be  combined,  with  action  of  deceit,  and  other  actions  when,  104. 
may  be  by  action,  motion  summons,  or  counterclaim  in  defence  for  calls,  104. 

Court's  discretion  to  insist  on  action  not  motion,  104,  105. 
decree  on,  direction  to  set  aside,  repay  with  interest  and  costs,  105. 

plaintiff  entitled  to  retain  shares  till  repaid,  105  n.  * 

none  for  breach  of  requirements  of,  s.  81,  88,  101. 

requisites  for:  (a)  proof  that  Co.  issued,  or  adopted  the  prospectus,  21-24,  36, 
106. 

(b)  misrepresentation,  not  merely  a  non-qualifying  omission, 

43-46,  106. 

(c)  sufficient  if  true  at  issue  becomes  misrepresentation  at  date 

of  allotment,  59,  107. 

(d)  untrue  at  issue,  becoming  true  before  allotment,  107. 

(e)  material  and  relied  upon,  98,  107,  108. 

what  reliance  to  be  proved — law  as  to  generally,  93, 
108,  109. 

misrepresentation  need  not  be  sole  ground  for  the  ap- 
plication, 109. 

nor  need  all  applicants  read  misrepresentation  in  same 
sense,  109. 

(f)  of  fact,  not  of  hope,  expectation,  etc.,  109,  110. 

but  hope,  etc.,  must  be  birnn  fide  held  at  the  time, 
41,  42,  110. 

(g)  misrepresentation  must  have  contributed  to  induce  contract, 

109,  110. 

RESCISSION,  HOW  LOST, 

contract  voidable  not  void  valid  till  rescinded  ;  consequence  rescission  may  be 

lost,  110,  115. 

A — by  intervention  of  third  parties'  rights,  e.g.  creditors  and  co-contributon;, 
110,  111. 
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RESCISSION,  HOW  LOST— emit. 

at  what  time  their  rights  intervene  :  Co.  stopping  pajment  with  notice  of 
the  fact,  112. 

not  mere  insolvency,  112. 

petition,  or  notice  of  resolution,  to  wind  up,  112. 
shareholder  must  take  action  before,  by  action,  motion,  or  counteiclaim, 

112. 
if  he  has,  winding  up  before  he  obtains  judgment  immaterial,  112. 

qu.  :  whether  he  must  prosecute  proceedings  with  due  diligence, 

113. 

amendment  for  rescission  when  disallowed,  113. 
successful  defence  to  calls  without  counterclaim  for  rescission 

not  enough,  113. 
exceptions  to  necessity  of  action  before  winding  up  : 

(a)  when  Co.  has  accepted  repudiation,  repaid,  and  rectified  register, 

113,  114. 

(b)  the  same  where  Co.  has  not  rectified,  114. 

(c)  where  agreement  to  abide  result  of  another's  action,  114. 

(d)  where  another's  action  for  rescission  pending  and  Co.  suing  for 

calls  invites  applicant,  to  abide  by  other's  action,  114. 
doctrine  of  loss  of  rescission  by  intervention  of  third  parties'  rights  does  net 

apply  when  applicant  never  de  facto  a  shareholder,  113  n.,  115. 
B — loss  of  right  to,  by  applicant's  conduct,  115-117. 

by  mere  delay  after  knowledge  of  misrepresentation,  115. 
but  knowledge  means  knowledge  not  mere  rumours,  115. 
reasonable  time  allowed  for  getting  up  his  case,  after,  115,  116. 
by  conduct  apart  from  delay,  as  by  selling  shares  after  knowledge, 
etc.,  110. 

voting  at  Co.'s  meetings,  etc.,  116. 
receiving  dividends,  116. 
paying  calls  without  protest,  116. 

Co.  forfeiting  shares,  course  to  be  taken  by  applicant,  116,  117. 
no  rescission  for  omissions  of  what  s.  81  requires,  88. 

RESPONSIBILITY  FOR  PROSPECTUS.     See  also  AGENT, 
person  issuing  responsible,  though  another  drafts,  1,  24. 
though,  he  delegates  actual  publication,  24. 
ratification,  though  he  did  not  originally  issue,  but  adopts,  2J,  25,  42,  60, 

126. 
authority  for  issue  may  be  presumed  when,  26,  126,  127. 

when  not,  25,  26,  150. 
liability,  for  misrepresentations  of  agents  employed,  when,  when  not,  26. 

SECRETARY.     See  OFFICERS. 

not  general  agent  of  Co.  to  make  representations,  27. 

to  issue  prospectus,  23. 
servant  of  Co.  not  of  directors,  26  n. 

SERVANT, 

liable  for  knowingly  assisting  his  master's  fraud,  27. 
officers  of  Co.  are  servants  of  Co.,  not  of  directors,  26  n. 

SOLICITOR, 

reference  to  means  one  entitled  to  practice,  51. 

not  Co.'s  general  agent  to  issue  Prospectus.  2H. 

leaving  matters  to,  does  not  absolve  promoter  or  director,  89,  90. 

advice  of,  does  not  protect  against  charge  of  fraud,  119  n.,  89,  90. 

STATUTES  SET  OUT  AT  LENGTH, 

Act,  1867,  s.  88,  since  repealed,  87,  88. 
Act,  1908,  s.  72  (1),  63,  64. 

(2)  and  (3),  65. 
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STATUTES  SET  OUT  AT  LENGTH— cont. 
s.  80,  67,  68. 
s.  81,  as.  (1),  70,  71. 
(a),  71. 
(6),  73. 
(c)  (d),  74. 
(?.),  80. 
(/),  81,  82. 
(9),  82. 
(/i),  85. 
(»),  86. 

(j)  (k),  86,  87. 
(I),  94. 
(m),  95. 
(n),  90. 

s.  81,  ss.  (2)  and  (3),  82. 
ss.  (4),  96. 
ss.  (61,  100. 
ss.  (6),  101. 
ss.  (7),  102. 
ss.  (8)  and  (9),  103. 
s.  84,  ss.  (1),  124,  125. 

(a),  127,  128. 
(6),  129. 
(c),  132. 

(i)  (ii)  (iii),  132. 
s.  84,  ss.  (2)  and  (3),  135,  136. 
ss.  (4),  136,  137. 
ss.  (5),  definition  of  promoter,  124. 

of  expert,  128. 
s.  85,  ss.  (1),  75,  76. 

88.  (2)  (3)  (4),  77. 
ss.  (5)  (6),  7tt. 
s.  86,  78. 
s.  285,  15. 
24  A  25  Viet.  o.  96,  s.  84  (criminal-,  149. 

STOCK, 

when  share  under  Act,  1908,  includes,  26. 

SUB-AGENTS  FRAUD, 

issuing  p.-ospectus,  when  director's  liable  on,  26. 

SUBSCRIBED, 

meaning  of,  50,  51,  52. 

SUBSCRIBE,  SUBSCRIPTION, 
meaning  of,  17,  125. 

TELEGRAM 

published  may  amount  to  prospectus,  16  n.,  15,  33. 

THIRD  PARTIES.     See  OPEN  MARKET.  RELIANCE. 

TRICKS 

in  hopes  of  avoiding  liability  on  A  prospectus  outside  advertisement,  not  re- 
peated in  formal  prospectus,  12,  13,  30,  57. 
abridged  prospectus,  omitting  requirements  of  s.  81,  13,  100,  101. 

UNDERWRITERS.     See  COMMISSION,  85,  80. 

application  on  terms  of  Co. 'a  future  prospectus,  37,  Addenda. 

VALUATIONS.     See  REPORTS. 

conflicting  how  to  be  dealt  with,  47,  48. 


INDEX.  167 

VARYING, 

prospectuses  varying  issued  effect,  11,  12,  37. 

copies  of  same  prospectus  varying,  11,  12. 

objects  as  stated  in  prospectus  varying  from  memorandum,  38-41. 

VERBAL 

verbal  misrepresentations,  14. 

contract  when  to  be  disclosed,  90. 

VERBIAGE, 

Court  will  get  at  real  object,  or  intention  of  any  document  notwithstanding, 
13,  14,  18,  19,  31. 

VENDORS 

names  and  addresses  to  be  stated  when,  81,  82. 
consideration  payable  to  be  stated  when,  45,  81,  82-85. 
misrepresentation  as  to,  45, '4(3,  83,  84. 

VOTING 

rights  of  where  different  classes  of  shares  to  be  stated  when,  70,  96. 

WAIVER, 

clause  for :   invalid  as  to  omission  of  requirements  of  s.  81  when  prospectus 

within  that  section,  96. 

but  valid  as  regards  right  of  applicant  under  s.  84,  98,  99. 
and  as  regards  "  non-statutory  "  prospectuses,  98. 

under  old  repealed  s.  38  of  Act,  1867,  98. 
must  not  be  misleading,  98. 

instances  of  misleading  clause,  99. 
whether  if  valid  can  prevent  rescission,  99,  100. 
requirements  of  s.  72  can  be  waived,  65. 
of  right  to  rescission.     See  RESCISSION,  LOSS  OF. 
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